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FEATURED CASES

Montana Supreme Court Ruled that State Law Restricting Consideration of Climate
Change in Environmental Reviews Violated Youth Plaintiffs’ Right to a Clean and
Healthful Environment

In a lawsuit filed by youth plaintiffs in March 2020, the Montana Supreme Court affirmed a trial
court’s 2023 decision holding that the Montana Constitution protects the right to a stable climate
system and that a provision of the Montana Environmental Policy Act (MEPA) restricting
consideration of greenhouse gas (GHG) emissions and corresponding climate change impacts in
environmental reviews violated that right.

First, the Supreme Court held that a stable climate system is “clearly within the object and true
principles of the Framers inclusion of the right to a clean and healthful environment” in the
Montana Constitution. The court rejected the State’s arguments that because the framers did not
specifically discuss climate change or other global issues, they could not have intended for the
right to include environmental degradation resulting from climate change. The court cited
precedent describing the Montana Constitution’s right to a clean and healthful environment as
“forward-looking and preventative” and concluded that the right should apply to pollutants not in
existence or fully understood at the time of the 1972 Montana Constitutional Convention. The
Supreme Court also noted that the plaintiffs had shown that climate change has impacted
environmental resources identified by the framers and that the trial court had made “extensive,
undisputed findings of fact that GHG emissions are drastically altering and degrading Montana’s
climate, rivers, lakes, groundwater, atmospheric waters, forests, glaciers, fish, wildlife, air
quality, and ecosystem.”

Second, the Montana Supreme Court rejected arguments that the youth plaintiffs did not have
standing to challenge the MEPA provision’s constitutionality. The court found that the plaintiffs
showed ““a sufficient personal stake in their inalienable right to a clean and healthful
environment” with their definitive showing at trial of climate change’s “serious and irreversible
harms” to Montana’s environment and their allegation that the statute infringed on that right by
prohibiting consideration of projects’ GHG emissions. Regarding the causation and
redressability prongs of standing, the court concluded that while the statute might be “only a
small contributor to climate change generally, and declaring it unconstitutional will do little to
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reverse climate change,” the harm to the plaintiffs’ constitutional rights would be alleviated by
declaring the statute unconstitutional and enjoining the State from acting in accordance with it.

Third, the Montana Supreme Court found that the MEPA prohibition on considering GHG
emissions had to be analyzed under strict scrutiny because it “clearly implicates” the right to a
clean and healthful environment. The court ruled that even if the State defendants had a
compelling interest in balancing private property rights with that right, the State did not show
that the statute was narrowly tailored to this interest.

The Supreme Court also found that State failed to show that the trial court abused its discretion
in finding no good cause to grant the State’s motion requesting psychological evaluations of
eight of the plaintiffs. The court said it was not necessary to resolve the issue of whether the
plaintiffs put mental health “in controversy” because, among other factors, the question of
standing was resolved based on injury to the plaintiffs’ constitutional right “rather than to any
mental, emotional, physical, aesthetic, or property interests harmed by the State’s actions.”

A dissenting justice would have ruled that the plaintiffs lacked standing because they alleged “an
abstract injury that is indistinguishable from that to the public as a whole and is not legally
concrete to them personally” and, furthermore, had not shown that the MEPA restrictions caused
the constitutional harm. Held v. State, No. DA 23-0575 (Mont. Dec. 18, 2024)

Supreme Court Denied Fossil Fuel Companies’ Certiorari Petitions in Honolulu Climate
Case

On January 13, 2025, the U.S. Supreme Court denied two petitions for writ of certiorari in which
fossil fuel companies sought review of the Hawai‘i Supreme Court’s decision allowing the City
and County of Honolulu to proceed with its climate change-based claims against the defendants.
Justice Alito did not participate in the consideration or decision of the petitions.

In December, the Solicitor General of the United States had submitted a brief to the Court
expressing the U.S.’s view that the Court should deny the petitions. The Solicitor General argued
that the Supreme Court did not have jurisdiction to review the Hawai‘i Supreme Court’s
interlocutory decision because it was not a final judgment and did not qualify for treatment as
final based on an exception for cases in which the state courts have finally decided the federal
issue and the parties seeking review might prevail on nonfederal grounds in further proceedings
and where reversal of the state court ruling on the federal action would preclude the further
litigation and the refusal to immediately review the state court decision “might seriously erode
federal policy.” The Solicitor General also argued that the merits did not warrant the Court’s
review at this time because the Hawai‘i Supreme Court had correctly rejected the petitioners’
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reliance on federal common law and also correctly determined that the Clean Air Act did not
preempt Honolulu’s claims. The Solicitor General distinguished other cases, including the
Second Circuit’s 2021 decision affirming dismissal of claims brought by New York City against
fossil fuel company defendants. City & County of Honolulu v. Sunoco LP, Nos. 23-947 and 23-
952 (U.S))

The Solicitor General also argued that the Court should deny a motion by Alabama and 18 other
states for leave to file a bill of complaint against states that had brought climate change lawsuits
against fossil fuel industry defendants. The Solicitor General contended that the plaintiff states’
alleged economic harms from the defendant states’ lawsuits depended on contingencies that were
“too speculative and too attenuated to establish standing.” The Solicitor General also argued that
the complaint did not satisfy the Court’s criteria for exercising original jurisdiction because only
the interests of private companies were directly at stake and the pending lawsuits were a better
vehicle for addressing issues raised by the plaintiff states. The states’ motion was still pending as
of January 13. Alabama v. California, No. 158 (U.S.)

DECISIONS AND SETTLEMENTS

Supreme Court Agreed to Consider Fuel Producers’ Standing to Challenge Preemption
Waiver for California Emissions Standards, But Denied States’ Petition Seeking Review of
Waiver

The U.S. Supreme Court denied Ohio and 16 other states’ petition for writ of certiorari seeking
review of the D.C. Circuit’s decision upholding the U.S. Environmental Protection Agency’s
(EPA’s) grant of a preemption waiver for California’s Advanced Clean Car Program regulations.
The question presented by the petition concerned congressional authority to give EPA the
authority to waive preemption of California vehicle emissions standards. Justice Thomas would
have granted the petition. Ohio v. EPA, No. 24-13 (U.S. Dec. 16, 2024)

The Supreme Court granted a separate certiorari petition filed by fuel producers to the extent the
petition sought review of the D.C. Circuit’s conclusion that the fuel producers lacked standing
because they failed to allege that a successful challenge to the preemption waiver would redress
their alleged economic injuries. The Court granted review of the question of whether a party can
establish the redressability component of standing “by relying on the coercive and predictable
effects of regulation on third parties,” in this case, third-party automakers. The fuel producers
argued that the preemption waiver would have the “obvious” and “predictable” effect of causing
automakers to make and sell more electric vehicles, and that elimination of the waiver would
result in automakers making more vehicles that run on liquid fuel. Diamond Alternative Energy
LLCv. EPA, No. 24-7 (U.S. Dec. 13, 2024)
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Vermont Trial Court Denied Motions to Dismiss State’s Consumer Protection Claims
Against Fossil Fuel Companies

A Vermont Superior Court denied fossil fuel defendants’ motions to dismiss the State of
Vermont’s action alleging that the defendants violated the Vermont Consumer Protection Act
(VCPA) by misrepresenting and concealing fossil fuel products’ contributions to climate change.
Vermont alleged three categories of deceptive or unfair acts and practices: (1) climate science
disinformation campaigns; (2) deceptive marketing of specific products; and (3) greenwashing
campaigns. First, the court found that the State demonstrated a prima facie case of personal
jurisdiction against each defendant under Vermont law, citing Vermont Supreme Court and U.S.
Supreme Court precedent holding that a forum state may assert personal jurisdiction over
companies that deliver their products “into the stream of commerce with the expectation that
they will be purchased by consumers” in the state. Second, the court rejected the argument that
the “alleged decades-old climate science disinformation campaign falls well outside the statute of
limitations” because Vermont consumers should have been aware of the link between fossil fuels
and climate change by 2003 at the latest. The court agreed with the State that this action was
based not on the link between fossil fuels and climate change but rather on the defendants’
alleged deceptive acts. Regarding the defendants’ arguments that the State failed to state a VCPA
claim, the court first concluded that the State sufficiently alleged that the deceptive acts took
place “in commerce.” The court also found that determinations of whether defendants’
statements were deceptive or constituted “mere commercial puffery” required further factual
development. In addition, the court concluded that the State’s alleged misrepresentations and
omissions were material for purposes of the motion to dismiss. In addition, the court found that
at this stage, the State had adequately alleged an “agency relationship” between the defendants
and American Petroleum Institute (API) as well as the defendants’ direct participation in API’s
alleged greenwashing campaigns. The court therefore permitted the State to continue to assert the
defendants’ derivative liability based on API statements. The court also concluded that the
defendants were not entitled to dismissal on either First Amendment or Commerce Clause
grounds. In addition, the court rejected the contention that complaint presented a non-justiciable
political question. The court also denied Exxon Mobil Corporation’s request that the court strike
Vermont’s request for disgorgement of funds acquired or retained as a result of practices found
to be unlawful under the VCPA. The court said the request was premature and, moreover, that
Exxon was incorrect that such relief was not authorized. State of Vermont v. Exxon Mobil Corp.,
No. 21-CV-02778 (Vt. Super. Ct. Dec. 11, 2024)

California Trial Court Denied Chevron’s Motion to Strike Climate Cases Under California
Anti-SLAPP Law; Companies Sought California Supreme Court Review of Personal
Jurisdiction
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The California Superior Court hearing the California Attorney General’s and California local
government’s climate cases against fossil fuel companies denied Chevron Corporation and
Chevron U.S.A. Inc.’s special motion to strike or dismiss all of the plaintiffs’ claims under
California’s anti-SLAPP (Strategic Litigation Against Public Participation) law. The court found
that the commercial speech exemption to the anti-SLAPP law applied.

On January 2, 2025, fossil fuel companies filed a petition for review in the California Supreme
Court requesting that the court review the trial court’s determination that it had personal
jurisdiction over the defendants. The defendants argued that the case presented “an important
legal question concerning the limits of a court’s specific personal jurisdiction over a nonresident
defendant for a claim allegedly caused in overwhelming part by conduct outside of the forum
State.” An intermediate appellate court had denied the defendants’ petition for writ of mandate.
Fuel Industry Climate Cases, No. CJC-24-005310 (Cal. Super. Ct.), No. S288664 (Cal.)

Ninth Circuit Rejected Dormant Commerce Clause and Equal Protection Challenges to
Washington Law’s Allocation of Emissions Allowances

In an unpublished memorandum, the Ninth Circuit Court of Appeals affirmed the dismissal of a
case brought by owners of a natural gas power plant in Washington challenging a provision of
the Washington Climate Commitment Act that provides no-cost emissions allowances to electric
utilities but requires non-utility owners of power plants to purchase allowances. Although the
Ninth Circuit found that the district court had erred by addressing standing without providing the
parties an opportunity to be heard and in finding that the power plant owners lacked standing, the
Ninth Circuit concluded that the owners failed to state a viable dormant Commerce Clause or
equal protection claim. Regarding the dormant Commerce Clause, the appellate court said the
law did not discriminate against out-of-state entities because electric utilities and independent
plant owners were not similarly situated, and that the law did not impose an impermissible
burden on interstate commerce. Regarding equal protection, the court again noted that electric
utilities and independent power plant owners are not similarly situated, which foreclosed the
equal protection claim. In addition, the Ninth Circuit found that the owners did not negate
Washington’s rational basis for the law, i.e., its “interest in balancing the rising cost of energy

against the State’s desire to reduce greenhouse gases.” Invenergy Thermal LLC v. Watson, No.
3:22-¢v-05967 (9th Cir. Dec. 24, 2024)

Wyoming Federal Court Issued Mixed Ruling on BLM’s Decisions to Forgo Oil and Gas
Lease Sales in 2021 and 2022
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The federal district court for the District of Wyoming concluded that the U.S. Bureau of Land
Management’s (BLM’s) decisions not to hold oil and gas lease sales for Wyoming parcels in the
second and third quarters of 2021 (Q2 and Q3 2021) were not arbitrary and capricious, an abuse
of discretion, or in violation of law. The court also concluded, however, that the failure to hold a
sale in the third quarter of 2022 (Q3 2022) was arbitrary and capricious and an abuse of
discretion. In separate cases brought by industry trade groups, the court found that the trade
groups did not have standing to challenge the failure to hold lease sales because “the lost
possibility of acquiring a federal oil and gas lease” was not a redressable injury and the groups
did not specifically allege that any of their members would have participated if the lease sales
had occurred. In its consideration of the merits of the State of Wyoming’s challenge regarding
decisions not to hold Wyoming lease sales, the court first interpreted the terms “eligible” and
“available” in the Mineral Leasing Act’s provision requiring that “[l]ease sales shall be held for
each State where eligible lands are available at least quarterly.” Citing Loper Bright, the court
noted it was not deferring to BLM’s interpretation, but that BLM’s definition helped inform the

(119

court’s conclusion that ““eligible’ lands are those that are not precluded from leasing by law and
‘available’ lands are those that have met all statutory requirements and reviews necessary to be
leased.” For the Q2 and Q3 2021 sales, the court found that recent litigation regarding National
Environmental Policy Act compliance—including regarding the sufficiency of consideration of
greenhouse gas emissions and climate change impacts in other reviews—"had drawn into
question whether the eligible lands in Wyoming were ‘available’ at the time.” The court found
that the administrative record supplied a basis for BLM’s decisions. Regarding Q3 2022,
however, the court found that the administrative record provided no evidence to explain the
decision not to hold a sale. The court directed the parties to submit supplemental briefing on the
appropriate remedy. Wyoming v. U.S. Department of the Interior, No. 1:22-cv-00247 (D. Wyo.

Dec. 31, 2024)

States, Cities, and Environmental Groups Dropped NEPA Challenge to Postal Service’s
Vehicle Acquisition Program

California, 16 other states, the District of Columbia, New York City, the Bay Area Air Quality
Management District, and three environmental organizations voluntarily dismissed their lawsuits
in the federal district court for the Northern District of California challenging the U.S. Postal
Service’s review of its Next Generation Delivery Vehicle Acquisitions program. The plaintiffs
alleged, among other things, that even after conducting supplemental review that considered an
alternative acquisition program with more electric vehicle purchases, the Postal Service violated
the National Environmental Policy Act (NEPA) by failing to consider a reasonable range of
alternatives, failing to take a hard look at the impacts of alternatives, failing to consider
consistency with state and local plans to reduce greenhouse gas emissions, and awarding
contracts prior to completing environmental review. Reuters reported that the plaintiffs had
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decided to dismiss the lawsuits due to the Postal Service’s commitment to electrify its vehicle
fleet. California v. U.S. Postal Service, No. 3:22-cv-02583 (N.D. Cal. Dec. 17, 2024);
CleanAirNow v. DeJoy, No. 3:22-cv-02576 (N.D. Cal. Dec. 17, 2024)

XTO Energy and U.S. Agreed to Consent Decree to Resolve Ohio Well Blowout
Enforcement Action

The U.S. Department of Justice lodged a proposed consent decree with the federal district court
for the Southern District of Ohio to resolve an enforcement action against XTO Energy, Inc.
(XTO) in connection with a 2018 post-fracking gas well blowout in southeastern Ohio. The U.S.
asserted that XTO violated Clean Air Act § 112(r), which imposes a general duty on facility
owners and operators to take steps to prevent releases of hazardous substances and minimize
consequences of accidental releases. The U.S. alleged that as a result of XTO’s failures to assess
and mitigate risk, the consequences of the release of methane were greater than they should have
been, including the release of 60,000 tons of methane in 20 days, which the complaint alleged
was more than the entire annual emissions of the oil and gas sectors for many European countries
and the equivalent of a year’s worth of emissions from 350,000 passenger vehicles. The consent
decree, which was subject to 30 days of public comment, would require XTO to pay an $8
million civil penalty, certify that it will apply parent company ExxonMobil Corporation’s
procedures at its wells in its Eastern Business Unit (EBU), undertake an audit of pressure
monitoring equipment at existing wells in the EBU, and undertake and document investigations
of any potential failures of subsurface barriers at wells in the EBU. In addition, the consent
decree would require implementation of mitigation projects that would result in more than
20,000 tons of methane emissions reductions. The projects include rebuilding and implementing
other upgrades to engines; installing equipment to recover compressor rod-packing vent
discharges; retrofitting, replacing, or retiring at least 300 pneumatic devices powered by
methane-containing gas; and plugging and restoring existing wells. United States v. XTO Energy,
Inc., No. 2:24-cv-04269 (S.D. Ohio Dec. 17, 2024)

Federal Court Said Consumer Adequately Alleged Standing for Injunctive Relief Claims in
Climate Washing Action Against Delta

The federal district court for the Central District of California found that a consumer plaintiff’s
addition of allegations that she was a “longstanding and loyal Delta customer” who intended to
purchase flights from the company in the future were sufficient to establish standing for claims
under California’s False Advertising and Unfair Competition Laws. The court previously
dismissed claims seeking injunctive relief under these laws because the plaintiff did not allege an
intent to purchase future flights. In allowing the claims to proceed, the court found that the
plaintiff “sufficiently alleged a particularized injury because refraining from purchasing future
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Delta flights, notwithstanding her desire to continue purchasing Delta flights and being an
environmentally concerned consumer, is an injury that affects her in a harmful and personal
way.” The specific alleged injury was “her inability to rely on the validity of Delta’s
representations that it is a carbon-neutral airline, despite her intention to continue flying Delta.”
The court further found that this injury was actual and imminent and that a favorable ruling
ordering Delta to make truthful representations regarding its environmental impact would redress
the alleged injury. Berrin v. Delta Air Lines Inc., No. 2:23-cv-04150 (C.D. Cal. Dec. 11, 2024)

Fish and Wildlife Service Agreed to Consider Extent to Which Endangered Species Act
Consultations Must Consider Climate Change Factors

On December 7, 2024, the federal district court stayed all filing deadlines in a case brought by
Center for Biological Diversity and a Duke University ecology professor challenging the 2018
biological opinion issued by the U.S. Fish and Wildlife Service (FWS) for Gulf of Mexico
offshore oil and gas activities. The lawsuit also asserted that FWS had unreasonably delayed in
responding to a rulemaking petition that requested that FWS amend its Endangered Species Act
regulations to specify that greenhouse gas emissions must be considered during the consultation
process. The plaintiffs and federal defendants requested that the litigation be stayed based on
FWS’s agreement to consider four issues—only “as is appropriate under governing laws and
regulations”—in the Endangered Species Act consultation that the Bureau of Ocean Energy
Management and Bureau of Safety and Environmental Enforcement reinitiated with FWS a
month before the filing of this lawsuit. The four issues concerned whether and the extent to
which FWS is required to analyze effects on endangered and threatened species of large oil
spills, sea level rise, and lighting on offshore platforms and infrastructure, and also whether and
the extent to which greenhouse gas emissions, including downstream emissions, from the
Bureaus’ proposed actions must be considered an “effect of the action.” FWS also agreed to
respond to the portion of the rulemaking petition that proposed changes to the Endangered
Species Act consultation regulations to guarantee that federal agencies consider the impact of
their actions on climate change and climate-impacted species. FWS agreed to complete these
actions by March 28, 2025. Center for Biological Diversity v. Haaland, No. 1:24-cv-00990
(D.D.C. Dec. 7, 2024)

California Appellate Court Said Condominium Was Not Entitled to Shoreline Armoring
Under Coastal Act

The California Court of Appeal agreed with the California Coastal Commission that
condominiums and a sewer line built in Half Moon Bay in 1984 were not entitled to shoreline
armoring under the California Coastal Act. The appellate held that the phrase “existing
structures” in the provision that specifies circumstances in which seawalls or other armoring
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infrastructure are permitted referred to structures that existed prior to the Coastal Act’s effective
date of January 1, 1977. The court said “[t]his interpretation effectuates the Coastal Act’s goal to
“[a]nticipate, assess, plan for, and, to the extent feasible, avoid, minimize, and mitigate the
adverse environmental and economic effects of sea level rise within the coastal zone.” The court
therefore reversed the portion of a trial court’s decision that vacated the Commission’s denial of
a request to build a seawall to protect the condominium and sewer line. The appellate court
affirmed, however, the portion of the trial court’s decision that found that no substantial evidence
supported the Commission’s conclusion that shoreline armoring was not necessary to protect a
segment of the California Coastal Trail. Casa Mira Homeowners Association v. California
Coastal Commission, No. A168645 (Cal. Ct. App. Dec. 30, 2024)

New Jersey Court Said Approvals for Warehouse Site Did Not Have to Consider New
Studies Showing Increased Precipitation but Vacated and Remanded on Other Grounds

The New Jersey Superior Court, Appellate Division, rejected most challenges to project
approvals issued by the New Jersey Department of Environmental Protection (DEP) for the 645-
acre site of a planned warehouse facility. The approvals were a Flood Hazard Area Verification
for four on-site waters and a Flood Hazard Area Individual Permit for work in regulated areas.
The court concluded that DEP “properly carried out its flood hazard area delineation
responsibility,” rejecting the appellant’s contention that DEP should have considered recent
studies showing that precipitation levels in New Jersey had been rising and would likely continue
to rise at significant rates. The court said DEP properly approved the permit on December 1,
2022 without incorporating the studies’ findings, which were not adopted into the inland flood
protection regulations through formal rulemaking until 2023. The court also found that DEP
properly conducted its Water Quality Management Plan consistency assessment and that DEP
was not required to delineate floodways on the site. The court agreed with the appellant,
however, that under New Jersey regulations the developer had an obligation to demonstrate that
it was not feasible to construct a bridge rather than a culvert as a channel modification. The court
therefore vacated the permit “without prejudice to the outcome of a remand, to enable the agency
to reconsider an amplified application” that addressed the bridge infeasibility issue. Matter of
Flood Hazard Area Verification & Flood Hazard Area Individual Permit, 1113-22-0002.1
LUP220002, No. A-1639-22 (N.J. Super. Ct. App. Div. Dec. 27, 2024)

NEW CASES, MOTIONS, AND OTHER FILINGS

Juliana Plaintiffs Asked Supreme Court to Review Ninth Circuit Order Directing
Dismissal of Their Case
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On December 9, 2024, the youth plaintiffs in Juliana v. United States filed a petition for writ of
certiorari in the U.S. Supreme Court seeking review of the Ninth Circuit Court of Appeals’
granting of the federal government’s petition for a writ of mandamus directing the district court
to dismiss the lawsuit. On January 7, 2025, the Solicitor General requested an extension until
February 12, 2025 for the filing of the government’s response. The petition presented two
questions: (1) When plaintiffs have established their ongoing injuries are traceable to
defendants’ policies and practices, does Article III require a particularized factual determination
of whether a federal agency or official will redress plaintiffs’ injuries following a favorable
declaratory judgment that resolves the constitutional controversy?, and (2) Whether exceptions
exist to the three demanding conditions for mandamus articulated in Cheney v. U.S. District
Court for District of Columbia, 542 U.S. 367, 380—-81 (2004). The plaintiffs argued that the first
question was “nearly identical” to the question presented in a case in which the Court is
scheduled to hear oral argument later this term. The plaintiffs asked the Court to hold their
petition pending the Court’s opinion in the other case and then grant their petition, vacate the
Ninth Circuit’s order, and remand to the Ninth Circuit for review. Regarding the second
question, the plaintiffs argued that the Ninth Circuit was wrong because it did not apply
Cheney’s “demanding conditions” for mandamus and that its decision “deepens an
acknowledged circuit split” over whether an exception to Cheney exists when mandamus is
sought to enforce an appellate court’s mandate. Juliana v. United States, No. 24-645 (U.S., filed
Dec. 9, 2024)

Lawsuit Alleged that Failure to Designate Critical Habitat for Sierra Nevada Red Fox Was
Unlawful

Center for Biological Diversity (CBD) filed a lawsuit challenging the U.S. Fish and Wildlife
Service’s (FWS’s) determination that designation of critical habitat for the endangered Sierra
Nevada red fox would not be prudent. FWS found that designation of critical habitat would fall
within a regulatory category established in 2019 that allowed FWS to issue a not-prudent finding
if the “present or threatened destruction, modification, or curtailment of a species’ habitat or
range is not a threat to the species[.]” CBD alleged that FWS’s not-prudent finding failed to
consider critical habitat’s role in ensuring the species’ recovery and survival and expanded the
regulatory exception beyond statutory authority. CBD further alleged that best available
scientific information demonstrated that the fox’s habitat was “subject to numerous threats,
including motorized winter recreation, domestic livestock grazing, and climate change.” CBD
asserted that FWS violated the Administrative Procedure Act and Endangered Species Act and
asked the court to vacate the decision not to designate critical habitat and to remand for new
proceedings within one year of entry of judgment. Center for Biological Diversity v. U.S. Fish &
Wildlife Service, No. 2:24-cv-03756 (E.D. Cal., filed Dec. 30, 2024)
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Lawsuit Challenged Vermont’s Climate Superfund Act as Unconstitutional and Preempted

The U.S. Chamber of Commerce and American Petroleum Institute filed a lawsuit in the federal
district court for the District of Vermont challenging Vermont’s Climate Superfund Act, which
established a Climate Superfund Cost Recovery Program to be funded by payments, based on a
standard of strict liability, from companies that engaged in fossil fuel extraction or crude oil
refining between 1995 and 2024 to which more than one billion metric tons of greenhouse gas
emissions can be attributed. The Program is to fund climate adaptation programs in the state. The
plaintiffs asserted that the Vermont law is precluded by the U.S. Constitution, including
constitutional principles that require that federal law govern matters concerning “uniquely
federal interests” such as interstate and global greenhouse gas emissions and that recognize the
“equal sovereignty” of all states. The plaintiffs contended that these and other constitutional
principles restrict states from legislating in ways that extend beyond their borders. The plaintiffs
also asserted that the Vermont law is preempted by the Clean Air Act; violates the Fourteenth
Amendment’s Due Process Clause; violates the domestic and foreign Commerce Clauses;
imposes an excessive fine in violation of the Eighth Amendment; and effects an unconstitutional
taking under the Fifth Amendment. The plaintiffs requested declaratory and injunctive relief, as
well as attorneys’ fees and costs. Chamber of Commerce of the United States of America v.
Moore, No. 2:24-cv-01513 (D. Vt., filed Dec. 30, 2024)

Religious Community Challenged Component of Corps of Engineers Everglades
Restoration Plan

A Nichiren Buddhism community and related limited liability company filed a lawsuit in federal
district court in Florida seeking to block the U.S. Army Corps of Engineers from proceeding
with the “C-11 Impoundment Project,” a component of the Corps’ Comprehensive Everglades
Restoration Plan. The Corps says Everglades restoration “provides critical benefits to improve
the health of the ecosystem including endangered species habitat, improves water storage, and
improves resilience to climate change.” The plaintiffs alleged that in planning the C-11
Impoundment Project, portions of which are adjacent to the community’s retreat campus in
Weston, Florida, the Corps violated the National Environmental Policy Act (NEPA), the
Administrative Procedure Act, and the Religious Freedom Restoration Act. The plaintiffs’ NEPA
claim includes allegations that environmental review documents relied on out-of-date climate
information that assumed lower rainfall averages that recent data indicated. Soka Gakkai
International-USA v. U.S. Army Corps of Engineers, No. 0:24-cv-62452 (S.D. Fla., filed Dec. 30,
2024)

Lawsuit Alleged that Clean Air Act Preempted California Agreement with Heavy-Duty
Vehicle and Engine Manufacturers
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American Free Enterprise Chamber of Commerce filed a lawsuit in the federal district court for
the Northern District of Illinois asserting that the Clean Air Act preempted an agreement
between the California Air Resources Board (CARB) and major manufacturers of heavy-duty
vehicles and engines and trade group representing vehicle and engine manufacturers. The
plaintiff described itself as representing businesses, including fleet owners and operators, that
“are vitally interested in the preservation of free markets, free innovation, and the continued
economic viability of the internal-combustion engine in our transportation sector, along with the
economic growth and opportunities it enables.” It alleged that the CARB agreement “purportedly
allows truck manufacturers limited relief from California’s intrusive and unlawful regulations for
heavy-duty vehicles” in return for the manufacturers’ agreement to phase out sales of internal-
combustion vehicles “regardless of what the law says or what their customers want.” The
plaintiff mentioned a lawsuit filed by Nebraska and other states challenging the agreement on

antitrust grounds but asserted that regardless of whether the agreement violated state or federal
antitrust law, it was prohibited by the Clean Air Act because California had not received
preemption waivers for the heavy-duty vehicle standards and the agreement therefore was “an
‘attempt to enforce’ prohibited state standards.” American Free Enterprise Chamber of
Commerce v. Engine Manufacturers Association, No. 3:24-cv-50504 (N.D. Ill., filed Dec. 16,
2024)

Lawsuit Challenged Decision that Striped Newt’s Status Did Not Warrant Protection
Under Endangered Species Act

Center for Biological Diversity filed a lawsuit in the federal district court for the District of
Columbia challenging the U.S. Fish and Wildlife Service’s (FWS’s) decision not to designate the
striped newt as an endangered or threatened species. The complaint alleged that the newt, which
occurs in north-central Florida and southern Georgia, was “highly imperiled in both regions due
to a multitude of threats, including logging, agriculture, fire suppression, urbanization, climate
change, disease, vehicle strikes, recreational activities, and the extinction risk inherent to small
isolated populations.” FWS found that the newt did not warrant listing in 2018 and removed it
from the candidate list after making annual determinations since 2011 that listing as threatened
or endangered was warranted. The complaint alleged, among other issues, that FWS in 2018
“unlawfully assumed the best case scenario in the face of uncertainty” in its analysis of the
newt’s viability, including by assuming in all viability scenarios that the newt would adapt to
drought and most other climate change impacts, predictions that the complaint alleged were
contrary to best available science. Center for Biological Diversity v. U.S. Fish & Wildlife
Service, No. 1:24-cv-03467 (D.D.C., filed Dec. 12, 2024)

Lawsuit Challenged Decision to End New Federal Coal Leasing in Powder River Basin
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In a lawsuit filed in the federal district court for the District of Wyoming, the States of Wyoming
and Montana challenged the U.S. Bureau of Land Management (BLM) 2024 Records of
Decision and Approved Resource Management Plan Amendments for the Buffalo Field Office
and Miles City Field Office that ended new federal coal leasing in the Powder River Basin. The
states asserted that BLM violated the Federal Land Policy and Management Act (FLPMA),
including by elevating consideration of greenhouse gas emissions and climate chance above
resource values expressly identified in the FLPMA. The complaint also asserted that BLM
violated the National Environmental Policy Act, the Administrative Procedure Act, and the
Mineral Leasing Act. Wyoming v. Haaland, No. 1:24-cv-00257 (D. Wyo., filed Dec. 11, 2024)

Challenge to Montana Logging Project Said BLM Failed to Consider Climate Impacts of
Tree Removal

Center for Biological Diversity and four other conservation organizations filed a lawsuit in the
federal district court for the District of Montana challenging the U.S. Bureau of Land
Management’s (BLM’s) authorization of a project in the Clark Fork River sub-basin and Garnet
Mountain Range that would include logging on 8,283 acres, burning on 4,600 acres, and fuels
management treatments on 2,146 acres. The complaint asserted violations of the National
Environmental Policy Act (NEPA), Administrative Procedure Act, and Federal Land Policy and
Management Act. The complaint’s NEPA claims included that BLM failed to take a hard look at
the climate impacts of the removal of trees. Center for Biological Diversity v. Carey, No. 9:24-
cv-00168 (D. Mont., filed Dec. 3, 2024)

Lawsuits Said CARB Failed to Disclose Low Carbon Fuel Standard’s Impacts

Two lawsuits were filed challenging the California Air Resources Board’s (CARB’s) approval of
amendments to the Low Carbon Fuel Standard. One lawsuit, brought by Communities for a
Better Environment, alleged that the amendments would “lock in decades of subsidies for
polluting fuels without the required analysis and mitigation of their wide-ranging environmental
harms.” The petition alleged that CARB “brushed aside” evidence of significant harms from
crop-based biofuels, production of which would increase under the amendments. The petition
also alleged that the amendments would expand production of hydrogen produced from methane,
“despite the evidence that such production emits GHGs and other air pollutants and undermines
the production of cleaner hydrogen alternatives,” and that the amendments would subsidize
“unlimited growth of direct air capture” to remove carbon from the atmosphere, which CARB’s
modeling allegedly showed would become more cost-effective than reducing fossil fuels,
“perversely prolonging fossil fuel use in California.” The petition asserted violations of the
California Environmental Quality Act (CEQA) and asked the court to set aside the approval of
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deficient provisions of the amendments. The second petition also asserted that CARB failed to
comply with CEQA and focused on CARB’s alleged failure to consider the environmental
impacts of factory farm expansion that the amendments would cause by increasing incentives for
“avoided methane crediting.” Defensores del Valley Central para el Aire & Agua Limpio v.
California Air Resources Board, No. _(Cal. Super. Ct., filed Dec. 18, 2024); Communities for a
Better Environment v. California Air Resources Board, No. _(Cal. Super. Ct., filed Dec. 18,
2024)

Lawsuit Alleged Florida Public Service Commission’s Oversight of Electric Utilities
Violated Young Plaintiffs’ Constitutional Rights

On December 12, 2024, six young residents of Miami-Dade County filed an amended complaint
asking a Florida state court for a declaratory judgment that the Florida Public Service
Commission had violated their fundamental and inalienable rights to life under the Florida
Constitution “by and through its pattern and practice of determining fossil fuel-dependent 10-
Year Site Plans of Florida’s electric utilities are suitable, even though such conduct results and
locks in a fossil fuel-dependent electricity sector in Florida.” The plaintiffs alleged that the
Commission’s conduct caused and worsened climate change impacts in Miami-Dade County,
including sea level rise; heat waves and extreme heat; increasing frequency and severity of
tropical storms and hurricanes; ocean heatwaves, ocean acidification, and harm to coral reefs;
and increased vector-borne disease. The plaintiffs contended that renewable, non-fossil fuel-
based electricity generation methods were technically available and economically feasible to
deploy in Florida, but that the Commission had not considered in its long-term energy planning
and suitability determinations either utilities” own decarbonization commitments or research and
white paper reports demonstrating the feasibility of renewable energy in Florida. Reynolds v.
Florida Public Service Commission, No. 2024-019966-CA-01 (Fla. Cir. Ct. Dec. 12, 2024)

Lawsuit Filed in Washington Court to Block Implementation of Natural Gas Access Ballot
Initiative

Three nonprofit organizations, a solar energy trade association, King County, the City of Seattle,
and a Seattle resident filed a lawsuit asking a state court in Washington to declare Initiative
Measure No. 2066 (I-2066) unconstitutional and prohibit its implementation. [-2066’s ballot title
said it concerned “regulating energy services, including natural gas and electrification,” and that
it “would repeal or prohibit certain laws and regulations that discourage natural gas use and/or
promote electrification, and require certain utilities and local governments to provide natural gas
to eligible customers.” Voters approved [-2066 in the November 2024 election. The plaintiffs
alleged that [-2066 reversed “carefully crafted laws” to encourage development of clean energy,
promote energy efficiency, and reduce greenhouse gas emissions and air pollution, and that I-
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2066 would jeopardize local government efforts to reduce greenhouse gas emissions and air
pollution. They asserted that [-2066 violated the Washington Constitution’s “single subject”
requirement by containing several provisions unrelated to each other and also violated the
Washington Constitution’s “subject-in-title requirement” by not reflecting the initiative’s
changes to state emissions regulation and the Clean Air Act in the title. In addition, the plaintiffs
alleged that that [-2066 failed to state in full each of the state law provisions it would change.
Amy Turner, the Director of the Cities Climate Law Initiative at the Sabin Center for Climate
Change Law, published a blog post about this case on December 20, 2024. Climate Solutions v.
State, No. 24-2-28630-6 (Wash. Super. Ct., filed Dec. 11, 2024)

Trade Group Asked Court to Declare that Washington Building Code Council Should
Conduct Emergency Rulemaking to Implement Natural Gas Ballot Initiative

After Washington voters approved [-2066, Building Industry Association of Washington
(BIAW) filed a lawsuit in Washington Superior Court seeking an order declaring that the State
Building Code Council must comply with the statute as amended by the ballot initiative and that
it would be appropriate for the Council to conduct emergency rulemaking “to ensure that natural
gas equipment and appliances are not penalized in the home building process.” BIAW described
1-2066 as “end[ing] natural gas bans or restrictions for new and existing natural gas customers,
repeal[ing] laws requiring energy companies to remove natural gas as an energy option, and
protect[ing] Washingtonians’ ability to rely on clean natural gas for cooking, heating their
homes, and warming their water.” BIAW alleged that it would suffer immediate damage and
harm if the Council refused to acknowledge that changes to the Washington State Energy Code
were necessary to make the code consistent with state laws. Building Industry Association of
Washington v. Washington State Building Code Council, No. 24-2-04269-34 (Wash. Super. Ct.,
filed Dec. 6, 2024)

Cases Filed Challenging California State Water Project Long-Term Operation Plan

In two cases filed in California Superior Court challenging approval of a plan for the long-term
operation of the California State Water Project, the petitioners raised climate change-related
claims. The project allows an increase in the amount of water exported from the Sacramento-San
Joaquin River Delta. One set of petitioners, led by the California Sportfishing Protection
Alliance, asserted causes of action under the California Environmental Quality Act (CEQA), the
2009 Delta Reform Act, the California Endangered Species Act, and the public trust doctrine.
The CEQA cause of action included allegations that the environmental review failed to disclose
the project’s potential impacts during foreseeable sea level rise. The petition alleged that this
failure “obscures an enormous potential impact: that the intakes for the State Water Project’s
Delta diversions might be rendered useless due to inundation by saline waters as rising sea levels
push upstream.” In the proceeding filed by San Francisco Baykeeper, other environmental
groups, and the Winnemem Wintu Tribe, the petition asserted claims under the Delta Reform
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Act, CEQA, and the public trust doctrine. The CEQA allegations included that the Department of
Water Resources had failed to provide ““a realistic analysis ... of how bad the Project, coupled
with climate change-caused droughts, reduced streamflow, and increased sea level rise, will be
for the Delta environment including imperiled fish species.” In addition, the petition alleged that
the environmental impact report did not adequately discuss and analyze “California’s over-
appropriated water rights system” or “the implications of impending climate change on future
water deliveries for the Project.” The petitioners contended more generally that the CEQA
review did not adequately address the Project’s foreseeable cumulative impacts on the San
Francisco Bay-Delta watershed “in light of future climate change, particularly with regards to
water supplies in the context of sea level rise, changes in storm patterns, and watershed run-oft.”
San Francisco Baykeeper v. California Department of Water Resources, No. _ (Cal. Super. Ct.,
filed Nov. 27, 2024); California Sportfishing Protection Alliance v. California Department of
Water Resources, No. 24WMO000181 (Cal. Super. Ct., filed Nov. 26, 2024)

December 9, 2024, Update #189
FEATURED CASE

California Federal Court Declined to Grant Plaintiffs’ Summary Judgment on First
Amendment Challenge to California Climate Disclosure Laws

The federal district court for the Central District of California denied plaintiffs’ motion for
summary judgment on their facial First Amendment challenge to California’s laws requiring
companies to make disclosures regarding their greenhouse gas emissions and climate-related
financial risk. The court concluded that additional factual development was necessary to
determine whether the laws regulate commercial speech so that intermediate, rather than strict,
scrutiny would apply. The court said that it would need, for example, information about whether
the laws regulate “a substantial number of companies that do not make potentially misleading
environmental claims” as well as information about any “real-world examples” of the laws’
overinclusiveness. The court therefore granted the defendants’ motion to deny or defer summary
judgment. The court also said it would address the defendants’ motion to dismiss the
extraterritorial regulation and Supremacy Clause claims in a separate decision. Chamber of
Commerce of the United States of America v. California Air Resources Board, No. 2:24-cv-
00801 (C.D. Cal. Nov. 5, 2024)

DECISIONS AND SETTLEMENTS

Supreme Court Announced that Justice Gorsuch Would Not Participate in Rail Line
NEPA Case

The U.S. Supreme Court notified counsel for parties to a case concerning the scope of National
Environmental Policy Act (NEPA) reviews that Justice Gorsuch had determined that he would
not continue to participate in the case based on the Code of Conduct for Justices. Oral argument
was scheduled for December 10, 2024. The Court is considering the question of whether NEPA
“requires an agency to study environmental impacts beyond the proximate effects of the action
over which the agency has regulatory authority.” The D.C. Circuit Court of Appeals found that
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Surface Transportation Board review of an 80-mile rail line in Utah to be used to transport waxy
crude oil violated NEPA, including by failing to disclose reasonably foreseeable upstream and
downstream effects of increased oil drilling and refining, including greenhouse gas emissions
from combustion. Seven County Infrastructure Coalition v. Eagle County, No. 23-975 (U.S. Dec.
4,2024)

Supreme Court Denied Juliana Plaintiffs’ Mandamus Petition; Plaintiffs to File Certiorari
Petition by December 9

The U.S. Supreme Court denied youth plaintiffs’ petition for writ of mandamus that requested
that the Court determine whether the Ninth Circuit Court of Appeals exceeded its jurisdiction
when it directed the district court to dismiss the amended complaint filed by the plaintiffs in June
2023 in their lawsuit alleging that federal defendants violated their constitutionally protected
rights to a stable climate system capable of sustaining human life. The plaintiffs’ counsel said the
plaintiffs would file a petition for writ of certiorari seeking review of the Ninth Circuit’s
decision. The deadline for the certiorari petition is December 9, 2024. In re Juliana, No. 24-298
(U.S. Nov. 12, 2024)

Tenth Circuit Affirmed Dismissal of New Mexico Residents’ Water Rights Claims

The Tenth Circuit Court of Appeals affirmed the dismissal of a lawsuit brought by New Mexico
residents who alleged that state, Tribal, and federal defendants violated federal water law in
violation of the plaintiffs’ water rights. The plaintiffs’ allegations included that adjudication of
water rights in interstate rivers must consider global warming. The Tenth Circuit agreed with the
district court that the claims must be dismissed because sovereign immunity prevented the courts
from exercising jurisdiction over the defendants. Clark v. Haaland, No. 22-2141 (10th Cir. Nov.
13,2024)

After Completion of Transmission Line Through Wildlife Refuge, Appellate Court
Dismissed Preliminary Injunction as Moot

The Seventh Circuit Court of Appeals held that appeal of preliminary injunctions halting a
wildlife refuge land exchange and construction of a high-voltage transmission line through the
refuge was moot after the injunction was stayed and the exchange and construction of the line
were completed. The Seventh Circuit remanded the case to the district court for a determination
of whether the plaintiffs’ request for a permanent injunction was also moot. The plaintiffs’
claims included that that the defendants violated the National Environmental Policy Act,
including by failing to take a hard look at climate change impacts of the project. National
Wildlife Refuge Association v. Rural Utilities Service, No. 24-1492 (7th Cir. Nov. 6, 2024)

Challenge to Montana Wolf Trapping Rules Dismissed After State Shortened Trapping
Season

After the State of Montana adopted new wolf trapping and snaring regulations, parties to a

lawsuit challenging the previous regulations agreed to the dismissal of the lawsuit. The new
regulations incorporated a preliminary injunction’s temporal and geographic limitations. The
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court had imposed the limitations upon finding that the plaintiffs presented a “substantial body of
evidence” that future unlawful takes of grizzly bears in legal wolf and coyote traps were
reasonably certain under the previous regulations, including evidence regarding a trend of grizzly
bears being active outside their dens during the trapping season due to a warmer winter climate.
The defendants agreed to pay the plaintiffs $210,000 for attorneys’ fees, costs, and other
litigation expenses. Flathead-Lolo-Bitterroot Citizen Task Force v. Montana, No. 9:23-cv-00101
(D. Mont. Nov. 21, 2024)

After Termination of Offshore Wind Project Off Coast of New Jersey, Court Dismissed
Lawsuit Challenging Federal Approvals

After the developer announced its intent to cease an offshore wind farm on the Atlantic Outer
Continental Shelf and New Jersey vacated orders granting easements for the project, the federal
district court for the District of New Jersey dismissed as moot a lawsuit challenging federal
authorizations for the wind farm. The County of Cape May and other plaintiffs had argued,
among other things, that the Bureau of Ocean Energy Management failed to adequately analyze
the project’s impacts on greenhouse gas emissions and climate change because the analysis
“focuses on partial, project-specific climate impacts in the nearby geographic area but attempts
to quantify only emissions offsets from the Project, with limited qualitative descriptions of
emissions generated from construction.” The court dismissed the action without prejudice.
County of Cape May v. United States, No. 1:23-cv-21201 (D.N.J. Nov. 20, 2024)

Federal Defendants Agreed to Conduct New Assessment of Middle Rio Grande Operations
and Maintenance Activities on Protected Species and Habitat

The federal district court for the District of New Mexico approved a settlement agreement
between WildEarth Guardians, the U.S. Fish and Wildlife Service, and the U.S. Bureau of
Reclamation (Reclamation) that resolved WildEarth Guardians’ lawsuit that challenged the 2016
biological opinion regarding the effects of Reclamation’s Middle Rio Grande water operations
on species protected under the Endangered Species Act and their critical habitat. The complaint’s
allegations included that the biological opinion failed to consider climate change impacts and
that consultation under the Endangered Species Act should be reinitiated to consider new
information on climate change impacts. The settlement agreement requires that consultation be
reinitiated within 30 days and that a new biological opinion be issued by October 30, 2028. The
agreement also requires implementation of interim measures to protect species. The federal
defendants agreed to pay WildEarth Guardians $41,000 for attorneys’ fees, costs, and expenses.
WildEarth Guardians v. U.S. Fish & Wildlife Service, No. 1:22-cv-00914 (D.N.M. Nov. 19,
2024)

National Archives Climate Protesters Sentenced to Prison Terms

The federal district court for the District of Columbia sentenced two defendants who pleaded
guilty to charges of destruction of government property in connection with a February 2024
climate change protest in which they dumped red powder on the U.S. Constitution’s display case
at the National Archives. One defendant was sentenced to 24 months of incarceration, followed
by 24 months of supervised release. The second defendant was sentenced to 18 months of
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incarceration, followed by 24 months supervised release. He also must serve a concurrent 90-day
sentence on a count of destruction of National Gallery of Art property in connection with
painting words in red paint at a memorial to Black Civil War soldiers in November 2023. Each
defendant also was ordered to pay a $100 special assessment and $58,607.59 in restitution to
National Archives. The second defendant also must pay a second $100 assessment and $706 in
restitution to the National Gallery of Art. Both defendants were ordered to stay away from the
District of Columbia and from all museums and monuments during the periods of supervised
release and must perform community service that includes 20 hours of cleaning up graffiti or
vandalism in a public space and 130 hours involving “constructive effort on behalf of a reputable
organization involved in fighting climate change or eliminating waste.” United States v. Green,
No. 1:24-cr-00062 (D.D.C. Nov. 19, 2024)

Federal Court Granted Evian Water Producer’s Reconsideration Motion and Dismissed
Climate Washing Claims

The federal district court for the Southern District of New York granted a partial motion for
reconsideration of its January 2024 decision allowing some climate washing claims to proceed
against the producer of Evian Natural Spring bottled water. The plaintiffs alleged that they paid a
premium for the water based on the misleading labeling of the product as “carbon neutral.” In its
January 2024 decision, the court said it had taken the position that “carbon neutral” was “an
ambiguous term that lacked precision and could plausibly mislead a reasonable consumer” and
that it would be “premature at this stage to determine as a matter of law that a reasonable
consumer could not be misled.” The court originally allowed Massachusetts General Laws
Chapter 93A, California Consumer Legal Remedies Act (CLRA), breach of express warranty,
unjust enrichment, and fraud claims to proceed. On reconsideration, the court first found under
Chapter 93A that in the absence of an “industry convention or governing regulation that provides
assurances to consumers about the veracity or clarity” of the “carbon neutral” label on the front
of the product, a reasonable consumer would be expected to learn more about the representation
and to consult additional information. The court also presumed on reconsideration that “carbon
neutral” was not a “general environmental benefit claim” that the Federal Trade Commission’s
Green Guides warn against and therefore found that the Green Guides did not support the
conclusion that “carbon neutral” was a misleading claim. Under the CLRA, the court found that
its original decision overlooked “two key decisions that would have altered its conclusion that it
could not determine as a matter of law that a reasonable consumer would not be misled” by the
labeling. On reconsideration, the court found that there were “context clues” on the Evian
product and its packaging “that should have put Plaintiffs on notice that their interpretation of
‘carbon neutral’ was not reasonable,” including that “there is no such thing as a ‘carbon zero’
product”; that the package prominently disclosed that Evian sourced its water from the French
Alps; that a “Carbon Trust” logo on the back of the product should have put a reasonable
consumer on notice that the logo “meant something about the product in relation to its ‘carbon
neutral’ claim”; and that there was link adjacent to the Carbon Trust logo to take consumers to an
explanation of what “carbon neutral” meant. The court also dismissed the breach of express
warranty claim based on its conclusion that there was no misrepresentation and the unjust
enrichment claim because there was no underlying fraud, coercion, or request. In addition, the
court found that the plaintiffs failed to properly plead motive for their fraud claim and instead
relied only on “generalized motives of increased sales and profits.” In addition, the court found
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that the plaintiffs did not sufficiently plead that the defendants knowingly made
misrepresentations at the point of sale in support of the fraud claim. The court dismissed the five
claims without prejudice and granted the plaintiffs leave to amend, setting a deadline of
December 13, 2024 for an amended complaint. Dorris v. Danone Waters of America, No. 22-cv-
8717 (S.D.N.Y. Nov. 14, 2024)

Fish and Wildlife Service Agreed to New Review of Status of Freshwater Snail Allegedly
Threatened by Climate Change and Other Factors

Center for Biological Diversity (CBD) reached a settlement with the U.S. Fish and Wildlife
Service (FWS) pursuant to which FWS agreed to review the status of the Arkansas mudalia (a
freshwater snail) by July 19, 2024 and make a finding as to whether listing the species as
threatened or endangered under the Endangered Species Act is not warranted, warranted, or
warranted but precluded by other pending proposals. The defendants agreed to pay CBD $30,000
in attorneys’ fees and costs. The settlement resolved a lawsuit challenging FWS’s April 2019
conclusion that listing was not warranted. CBD alleged that FWS had not rationally addressed
factors expected to negatively impact the snail’s future viability, including climate change-driven
drought and storms. Center for Biological Diversity v. U.S. Fish & Wildlife Service, No. 1:24-cv-
00691 (D.D.C. Nov. 14, 2024)

Federal Court Dismissed Moot Challenge to Sacramento/San Joaquin Delta Water
Transfers Project, Said Climate Change Issues Raised by Plaintiffs Differed from Earlier
Challenge

The federal district court for the Eastern District of California concluded that federal claims
challenging a project allowing sellers upstream of the Sacramento/San Joaquin Delta (Delta) to
transfer water to buyers south of the Delta from 2020 through 2024 were moot. The court
previously held that review of an earlier iteration of the project did not comply with the National
Environmental Policy Act, including because it failed to consider the impacts of climate change
on the project, and also found violations of the Endangered Species Act and the California
Quality Act (CEQA). In the challenge to the 2020-2024 program, the court agreed with the
federal defendants that it could no longer grant permanent injunctive relief because the project
had concluded. The court further concluded that no exceptions to mootness applied. First, the
court found that there was no indication that the environmental impact statement—despite any
“continued validity” as a CEQA document—would have preclusive effect on future federal
action. Second, the court found that the plaintiffs failed to establish that the exception for actions
capable of repetition yet evading review would apply. Although the plaintiffs argued that the
defendants “repeatedly failed to adequately assess climate change impacts,” the court found that
the climate change issues raised here were not the same or substantially similar to the issues
raised in the earlier litigation. The plaintiffs appealed the dismissal. AquAlliance v. U.S. Bureau
of Reclamation, No. 1:20-cv-00878 (E.D. Cal. Nov. 11, 2024)

Florida Federal Court Dismissed Pro Se Lawsuit Claiming Breach of Contract and
Fraudulent Misrepresentation in Connection with Amazon Forest Carbon Credits Project
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A federal district court in Florida dismissed a pro se plaintiff’s lawsuit claiming that the
defendants breached a contract or was liable for fraudulent misrepresentation related to carbon
emission certificates produced by a forestry project in the Amazon. The plaintiff alleged that the
certificates were worth more than $8 million and that he had contracted with one of the
defendants to provide third-party certification services in order to sell the certificates in the
voluntary carbon market. The plaintiff alleged that the other defendants subsequently acquired
assets of that defendant. A federal court in Massachusetts previously dismissed a lawsuit brought
by the plaintiff for lack of personal jurisdiction and failure of service of process. The Florida
federal court agreed with a magistrate judge that the plaintiff failed to adequately allege diversity
jurisdiction. The court dismissed the action without prejudice. Aldabe v. Aster Global
Environmental Solutions, Inc., No. 3:22-cv-00326 (M.D. Fla. Nov. 4, 2024)

California Appellate Court Said CEQA Challenge to Santa Clarita Valley Residential
Project Could Proceed

The California Court of Appeal reinstated a California Environmental Quality Act (CEQA) cause
of action against the County of Los Angeles in connection with County approvals in 2022 for a
proposed residential housing development in an unincorporated area of the Santa Clarita Valley.
The project would include 37 single-family homes, six public facilities, and two open spaces on
approximately 94 acres. The plaintiffs’ CEQA claim included allegations that the County failed
to adequately analyze and disclose the project’s environmental impacts, including greenhouse
gas emissions. The appellate court concluded that the trial court had erred by dismissing the
entire CEQA cause of action based on the petitioners’ failure to serve a summons as required by
the Subdivision Map Act. Santa Clarita Organization for Planning the Environment v. County of
Los Angeles, No. B331779 (Cal. Ct. App. Oct. 21, 2024), reversing, No. 22STCP01433 (Cal.
Super. Ct.)

New Jersey Appellate Court Found No Right to “Stable Environment” in State
Constitution, Rejected Challenges to State Pension Fund Investments in Oil and Gas
Companies

In a lawsuit alleging that the New Jersey Pension Fund’s investments in oil and gas companies
violated the plaintiffs’ right to a stable environment under the New Jersey Constitution, the New
Jersey Appellate Division affirmed a trial court order denying their motion to amend their
complaint under the New Jersey Civil Rights Act (NJCRA) to add a substantive due process
claim. The original complaint alleged that the State violated the public trust doctrine by investing
in companies that the State had alleged were engaged in destruction of public assets in the New
Jersey attorney general’s climate change lawsuit against fossil fuel companies. The plaintiffs also
asserted breach of duty to pension beneficiaries. In a nonprecedential opinion, the appellate court
concluded that denial of the motion to amend was proper because amendment would have been a
“fruitless endeavor.” The court stated that “relying on the Public Trust Doctrine to find a
fundamental substantive due process right to a stable environment takes us far afield from our
historic applications of the Public Trust Doctrine so far,” which included disputes over access to
and ownership and regulation of natural resources such as the shoreline. The court further found
that even if the public trust doctrine related to harm and danger to natural resources, a
fundamental right to “a stable environment” was “far broader than the right to prevent public-
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trust assets from environmental harm” and could not serve as a basis for a NJCRA claim. The
appellate court also found that the pension statutes did not provide a basis for finding a
fundamental right to a stable climate. In addition, the court declined to remand the proceeding
for review of whether the pension fund’s investments in oil and gas companies were arbitrary
and capricious in light of State policies on climate change. The court concluded that
discretionary investments by the Director of the Division of Investments were nonjusticiable
political questions. Dawson v. Murphy, No. A-3083-22 (N.J. App. Div. Oct. 29, 2024)

Virginia Trial Court Said State Respondents Lacked Authority to Repeal RGGI
Regulation

A Virginia Circuit Court nullified the Virginia State Air Pollution Control Board’s repeal of a
regulation that implemented Virginia’s participation in the Regional Greenhouse Gas Initiative
(RGGI), a regional cap-and-trade program to reduce carbon dioxide emissions from the power
sector. A 2020 law required Virginia to participate in a market-based trading program consistent
with RGGI and directed the Department of Environmental Quality to incorporate the 2020 law’s
provisions into a regulation to bring Virginia into RGGI. The court found that an association of
weatherization professionals had standing to challenge the repeal because the association’s
members would be injured by being deprived of funding through a Weatherization Deferral
Repair program funded by RGGI revenues, an injury that was fairly traceable to the repeal and
redressable by the court. On the merits, the court ruled that neither the 2020 law nor any other
law gave the respondents authority to repeal the regulation. Association of Energy Conservation
Professionals v. Virginia State Air Pollution Control Board, No. CL23000173-00 (Va. Cir. Ct.
Nov. 20, 2024)

New York Court Said Transfer of Interest in Power Plant Owner to Cryptocurrency
Company Required Consideration of Consistency with Greenhouse Gas Emissions
Reduction Mandates

A New York trial court held that New York’s Climate Leadership and Community Protection
Act (CLCPA) required the New York State Public Service Commission (PSC) to consider
whether a proposed transfer of a membership interest in the owner of an upstate gas power plant
to a cryptocurrency company would be inconsistent or interfere with the attainment of the
statewide greenhouse gas emissions limits. The court concluded that the PSC’s consent to the
transfer was a “permit[], license[], [or] other administrative approval[] [or] decision[]” within the
meaning of the CLCPA Section 7(2), the provision that requires consideration of consistency
with greenhouse gas emission reduction limits. Although the transfer had been completed and
construction and improvements had taken place at the facility that would be costly to unwind, the
trial court indicated the case was not necessarily moot and directed that the PSC should consider
the issue of remedy if it determined the sale of the ownership interest was inconsistent or would
interfere with the CLCPA emissions mandates. The court dismissed a claim that the PSC failed
to consider the sale’s impact on “disadvantaged communities” pursuant to CLCPA Section 7(3)
because the criteria for and list of disadvantaged communities were not finalized until after the
PSC’s action. Clean Air Coalition of Western New York, Inc. v. New York State Public Service
Commission, Nos. 900457-23/910162-23 (N.Y. Sup. Ct. Nov. 14, 2024)
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New York Court Annulled Climate Law-Based Denial of Air Permit for Power Plant Used
for Cryptocurrency Mining

A New York trial court vacated the New York State Department of Environmental
Conservation’s (DEC’s) denial of an application to renew an air permit for a power plant used
for behind-the-meter cryptocurrency mining. DEC’s final denial concluded that the facility’s
operation would be inconsistent or interfere with attainment of Climate Leadership and
Community Protection Act (CLCPA) statewide greenhouse gas emissions limits. The court
found that DEC had authority under New York’s Uniform Procedure Act to deny applications for
inconsistency with the CLCPA’s standards but that DEC’s denial in this case was arbitrary and
capricious and affected by an error of law because the agency stopped its analysis at a finding of
inconsistency with the emissions limits and did not assess the justification for the project. The
court therefore annulled the final denial and remitted to DEC. The court rejected, however, the
applicant’s contention that DEC had engaged in improper policymaking by deciding “behind
closed doors” that electricity use for cryptocurrency mining was not desirable. The court also
upheld DEC’s determination that granting the renewal application would be inconsistent with
attainment of the greenhouse gas emissions limits. In addition, the court found that the applicant
did not exhaust its administrative remedies for a Supremacy Clause argument that federal
regulation superseded CLCPA obligations. Greenidge Generation LLC v. New York State
Department of Environmental Conservation, No. 2024-5221 (N.Y. Sup. Ct. Nov. 14, 2024)

New York Court Rejected Climate Law as Basis for Preliminary Relief Blocking Buffalo
Highway Replacement Project but Granted Injunction Based on Likelihood of Success on
SEQRA Claims

In a proceeding challenging compliance with the New York State Environmental Quality Review
Act (SEQRA), a New York Supreme Court granted a motion for a preliminary injunction to
block a project to re-establish a parkway to replace the existing Kensington Expressway in the
City of Buffalo. The court, however, denied two other preliminary injunction motions in
proceedings seeking to block the project based on alleged violations of New York’s public trust
doctrine, the New York Climate Leadership and Community Protection Act (CLCPA), and the
New York Constitution’s Green Amendment. First, the court found that petitioners were unlikely
to prevail on their claim that the former parkway (the Humboldt Parkway) was dedicated
parkland and that the respondents violated the public trust doctrine when they replaced it with
the Kensington Expressway. The court agreed with the respondents that the Humboldt Parkway
was a road, not parkland. Second, the court found that petitioners were unlikely to succeed on
their claims that the respondents ignored the adverse impacts of greenhouse gas emissions and
violated the CLCPA by failing to make necessary vehicles-miles-traveled reductions and to
prioritize reductions of greenhouse gas emissions in disadvantaged communities. The court said
the petitioners presented “no proof” to contradict the respondents’ conclusions regarding
greenhouse gas emissions. The court also said it was “unreasonable” to expect the project to
“revamp a portion of a highway with the goal of recreating a parkway that will reconnect two
communities without at least a short-term impact on the environment” and said it was “pure
fantasy” to expect “a complete reduction of greenhouse gas emissions.” Third, the court
concluded that the New York Constitution’s Green Amendment was not intended to apply
retroactively to actions such as construction of the expressway and, moreover, that the
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petitioners’ allegations regarding how the construction and maintenance of the expressway
violated the Green Amendment lacked specificity. Under SEQRA, the court concluded that
petitioners demonstrated a likelihood of success on the merits of their claim that an
environmental impact statement (EIS) should have been prepared. The court said it was
“troubled” by the respondents’ issuance of a negative declaration for the project. The court
questioned whether the project’s traffic disruption could be classified as temporary and said that
little information had been provided about construction noise and vibration impacts. The court
also found that the petitioners demonstrated irreparable harm if construction began without
preparation of an EIS and that the balance of the equities favored the plaintiffs. The court
ordered the petitioners to post an undertaking of $100,000 within 90 days. Western New York
Youth Climate Council v. New York State Department of Transportation, No. 808662/2024 (N.Y.
Sup. Ct. Nov. 15, 2024); East Side Parkways Coalition v. New York State Department of
Transportation, No. 808702/2024 (N.Y. Sup. Ct. Nov. 15, 2024)

New York Court Dismissed American Petroleum Institute from New York City’s Climate
Change Consumer Protection Case

A New York trial court dismissed New York City’s claim that American Petroleum Institute
(API) engaged in deceptive trade practices in violation of New York City’s Consumer Protection
Law. First, the court found that personal jurisdiction was not established because API did not
acquiesce to general jurisdiction by registering to do business in New York and because the City
did not allege that API’s alleged false and misleading greenwashing statements were targeted at
New York State. Second, the court found that New York City did not sufficiently plead that
APT’s statements were “in connection with the sale or purchase of fossil fuel products™ as
required for liability under the Consumer Protection Law. The court rejected, however, API’s
argument that New York’s anti-SLAPP (Strategic Lawsuit Against Public Participation) law
barred the City’s claim. The court said it was “hard-pressed to find that the New York State
Legislature intended for the anti-SLAPP law to apply to New York governmental agencies that
are empowered to work on behalf of the citizens of New York.” The court also was persuaded
that there was a presumption in New York law against allowing general statutory language to
bind the State and its political subdivisions. City of New York v. Exxon Mobil Corp., No.
451071/2021 (N.Y. Sup. Ct. Nov. 6, 2024)

Wyoming Supreme Court Affirmed Decision to Keep Individual Defendants in Carbon
Credit Investor’s Lawsuit

The Wyoming Supreme Court affirmed a district court decision declining to dismiss three
individual defendants from litigation concerning alleged misrepresentations regarding a carbon
credits venture. The plaintiff provided funds for “a speculative business venture to monetize
Brazilian carbon credits owned by some of the corporate defendants.” Against the corporate
defendants and two individual defendants who were alleged to be principal actors and
shareholders, officers, and board members of the corporate entities, the plaintiff asserted claims
of breach of contract, breach of fiduciary duty, breach of the covenant of good faith and fair
dealing, fraud, constructive fraud, negligent misrepresentation, conversion, violation of the
Wyoming Securities Act, unjust enrichment, and civil conspiracy. Only fraud, constructive fraud,
and negligent misrepresentation claims were asserted against the three individuals who sought
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dismissal based on affidavits of non-involvement. The court found no error in the court’s ruling
that the three individuals were not entitled to dismissal. The Supreme Court noted that the record
was limited but that the individuals had admitted to being listed as officers and to having
discussions with the other individual defendants. In addition, affidavits included some
information regarding their involvement in conversations regarding efforts to monetize the
carbon credits. Wearmouth v. Four Thirteen, LLC, Nos. S-24-0008, S-24-0009 (Wyo. Nov. 8,
2024)

Landowners Settled Well Plugging Lawsuit

The federal district court for the Northern District of West Virginia granted preliminary approval
of a settlement in a class action brought by landowners against companies that allegedly failed to
plug and remediate inactive wells on the plaintiffs’ property. The plaintiffs made fraudulent
transfer and trespass and negligence claims. The fraudulent transfer claims alleged that one set of
defendants transferred thousands of wells to a second set of defendants for more than $600
million and that the liabilities for plugging and decommissioning the wells was $2-3 billion,
rendering the acquirer insolvent. The plaintiffs’ original complaint included allegations regarding
methane leaks from the wells contributing to climate change and also included a nuisance claim,
but damages for methane leakage and for nuisance were subsequently disclaimed. The settlement
requires the company that acquired the wells to plug 2,600 wells in six states. The settlement also
requires the defendants to pay up to $6.5 million to be used for costs of notice, service awards,
and any awarded attorneys’ fees and costs. McEvoy v. Diversified Energy Co., No. 5:22-cv-
00171 (N.D. W. Va. Nov. 6, 2024)

NEW CASES, MOTIONS, AND OTHER FILINGS
North Carolina Town Filed Climate Lawsuit Against Duke Energy

The Town of Carrboro filed a lawsuit seeking to hold Duke Energy Corporation liable for
climate change-related damages that the Town alleged were caused by Duke Energy’s “knowing
deception campaign concerning the causes and dangers posed by the climate crisis.” The Town
alleged that Duke Energy—which the Town alleged owned, operated, and controlled numerous
electric utilities that relied heavily on fossil fuels as well as numerous natural gas companies—
had “understood the dangers of climate change for decades” and was among the largest emitters
of greenhouse gases in the U.S. The complaint alleged that Duke Energy participated in a
“decades-long campaign” to deceive policymakers and the public about the risks of climate
change and also engaged in “widespread ‘greenwashing’ to suggest to the public that it is
committed to clean energy and addressing the climate crisis.” The Town contended that these
actions “delayed the critical transition away from fossil fuels and thereby materially worsened
the climate crisis.” The Town alleged that it has taken actions to mitigate its contribution to
climate change and that it was incurring and would continue to incur millions of dollars in
damages, including impacts to roads from increasing temperatures and precipitation rates,
stormwater system impacts due to more frequent heavy rainfall events, higher electricity costs
due to increasing temperatures, and “recurring invasions and interferences” such as extreme
temperatures, riverine and urban flooding, hurricanes, and more frequent and intense extreme
precipitation. The Town asserted claims of public nuisance, private nuisance, trespass,

25



The document is intended to be a useful resource for research and does not constitute legal advice. No warranty of
accuracy or completeness is made. You should consult with counsel to determine applicable legal requirements in a
specific factual situation. Hyperlinks in this document are not updated.

negligence, and gross negligence and sought damages, pre-judgment and post-judgment interest,
and costs and expenses, including attorneys’ fees. Town of Carrboro v. Duke Energy Corp., No.
24CV003385-670 (N.C. Super. Ct., filed Dec. 4, 2024)

Maine Filed Climate Change Lawsuit Against Fossil Fuel Industry Defendants

The State of Maine filed a lawsuit in state court against major fossil fuel companies and
American Petroleum Institute seeking to hold them liable for “devastating climate change
impacts” that the State alleged were caused by the defendants’ “successful climate deception
campaign.” The complaint alleged that the fossil fuel companies’ products contributed
substantially to demand for fossil fuels and increase of carbon dioxide concentrations in the
atmosphere, leading to climate change and physical, environmental, and socioeconomic impacts,
including in Maine. The complaint alleged that injuries suffered by Maine included sea level rise,
storm surge, extreme high tides and attendant flooding, warming and acidification of Gulf of
Maine waters, more frequent and intense precipitation events and flooding, more “dangerously
hot days,” increased transmission of vector-borne diseases, and reduced air quality, as well as
economic threats to industries such as fishing, aquaculture, forestry, and tourism. Maine asserted
causes of action for negligence, public nuisance, private nuisance, common law trespass, civil
aiding and abetting, statutory nuisance, violation of the Maine Unfair Trade Practices Act, and
strict liability for failure to warn under 14 M.R.S. § 221. The State requested compensatory and
punitive damages; any other damages as permitted by law; civil penalties under the Unfair Trade
Practices Act; disgorgement of profits; equitable relief, including abatement of the nuisance
(such as through creation of a fund to pay for adaptation, mitigation, and resilience measures);
other declaratory and injunctive relief; and costs, including attorney fees, courts costs, and other
litigation expenses. State v. BP p.l.c., No. _(Me. Super. Ct., filed Nov. 26, 2024)

Nebraska and Trade Associations Alleged that Semi-truck Manufacturers Colluded to
Phase Out Internal Combustion Engine Vehicles

The State of Nebraska and two trade associations sued major manufacturers of internal
combustion engine (ICE) Class 8 vehicles such as semi-trucks and their trade association for
allegedly engaging in anticompetitive actions to phase out medium- and heavy-duty ICE
vehicles. The plaintiffs alleged that the conspiracy was memorialized in a 2023 Clean Truck
Partnership (CTP) agreement between original equipment manufacturers such as the defendants
and the California Air Resources Board (CARB). The plaintiffs alleged that the CTP agreement
is “nakedly anti-competitive” and represents “an industrywide commitment by companies to
reduce their output of ICE vehicles and eliminate consumer choice, which will drive up prices
for those same vehicles in Nebraska and elsewhere to subsidize the so-called ‘transition’ to [zero
emission vehicles].” The plaintiffs alleged that the CTP agreement would require original
equipment manufacturers to comply with CARB regulations such as the Advanced Clean Trucks
and Advanced Clean Fleets rules even if the regulations were found to be unlawful and even
outside California. The complaint asserted violations of the Nebraska Consumer Protection Act
and the Nebraska Unlawful Restraint of Trade Act (Junkin Act). They sought declaratory and
injunctive relief to bar the defendants from reducing output of or raising prices of Class 8 ICE
vehicles, and from coordinating activity or taking action pursuant to the CTP agreement.
Nebraska v. Daimler Truck North America, No. _(Neb. Dist. Ct., filed Nov. 19, 2024)
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Lawsuit Alleged that Federal Law Preempted South Coast Air Quality Management
District’s Zero-Emissions Limits for Appliances

A lawsuit filed in the federal district court for the Central District of California sought to enjoin a
South Coast Air Quality Management District (SCAQMD) rule that phased in zero-emission
limits for nitrogen oxides (NOXx) from certain water heaters, boilers, and process heaters. The
plaintiffs—which included manufacturers of natural gas appliances; building, manufacturing,
real estate, lodging, and restaurant industry groups; and a labor organization—asserted that the
federal Energy Policy and Conservation Act preempted the rule and asked the court to enjoin the
defendant from enforcing or attempting to enforce the rule’s emissions limits. The California Air
Resources board identified zero-emission standards for appliances as a component of the 2022
Scoping Plan for Achieving Carbon Neutrality and mentioned SCAQMD’s proposal for zero-
emission NOx limits for space and water heating. Rinnai America Corp. v. South Coast Air
Quality Management District, No. 2:24-cv-10482 (C.D. Cal., filed Dec. 5, 2024)

Texas and 10 Other States Filed Suit Alleging that Institutional Investors Colluded to
Reduce Coal Output

Eleven states, led by Texas, filed a lawsuit in the federal district court for the Eastern District of
Texas asserting that three institutional investors had violated antitrust laws by collectively using
their shareholdings in domestic coal producers to reduce coal output. The complaint alleged that
the investment managers used their collective power, including through proxy voting, to pressure
the coal producers. The complaint also cited the defendants’ participation in initiatives such as
the Net Zero Asset Managers Initiative and Climate Action 100+ as “substantial evidence of a
horizontal agreement” to use common ownership to set and enforce output restrictions. The
states contended that the defendants’ concerns regarding climate change did not allow them “to
turn a blind eye to an illegal deal.” The complaint further alleged that one of the defendants,
Blackrock, Inc., had actively deceived shareholders by representing that its non-ESG funds
“would be dedicated solely to enhancing shareholder value” while in fact using all of its holdings
to advance its climate goals. The complaint asserted that the defendants violated Section 7 of the
Clayton Act and Section 1 of the Sherman Act. The complaint also asserted violations of state
antitrust laws in Texas, Montana, and West Virginia. Texas asserted a deceptive trade practice
claim against defendant BlackRock, Inc. Relief sought included declaratory relief, damages,
injunctive relief (including divestiture to restrain the defendants from using their stock to restrain
output and limit competition), and civil fines or penalties. Texas v. BlackRock, Inc., No. 6:24-cv-
00437 (E.D. Tex., filed Nov. 27, 2024)

Center for Biological Diversity Sought to Compel Findings on Listing Petitions for Climate
Change-Threatened Species

Center for Biological Diversity (CBD) filed a lawsuit in the federal district court for the District
of Arizona to compel the U.S. Fish and Wildlife Service to issue a 12-month findings in response
to CBD’s 2022 petitions to list the southern bog turtle distinct population segment (DPS) and the
roughhead shiner under the Endangered Species Act. Regarding the roughhead shiner (a small
minnow that lives only in the James River watershed in Virginia), CBD alleged that the primary
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extinction threat was displacement by a non-native shiner species but that the roughhead shiner
was also threatened by climate change altering its freshwater habitat due to extreme heat,
flooding, and heavy rainfall events. The Fish and Wildlife Service also identified climate change
as a threat to the southern bog turtle DPS. Center for Biological Diversity v. U.S. Fish & Wildlife
Service, No. 4:24-cv-00564 (D. Ariz., filed Nov. 25, 2024)

Environmental Organizations Challenged Timber Sale in BLM-Managed Area of Oregon

Three environmental organizations filed a lawsuit in federal district court in Oregon challenging
the U.S. Bureau of Land Management’s (BLM’s) approval of the Last Chance Forest
Management Project and the associated environmental assessment and finding of no significant
impact under the National Environmental Policy Act (NEPA). The plaintiffs alleged that in
authorizing the project, which included a timber sale, BLM violated the Federal Land Policy and
Management Act because the project was inconsistent with the applicable Resource Management
Plan. They also alleged that BLM violated NEPA by failing to take a hard look at and disclose
the project’s impacts, including impacts on carbon storage. Klamath-Siskiyou Wildlands Center
v. U.S. Bureau of Land Management, No. 1:24-cv-01930 (D. Or., filed Nov. 19, 2024)

Developer Sought to Block Iowa County Regulations for Carbon Dioxide Pipelines

In a lawsuit filed in the federal district court for the Northern District of lowa, the developer of a
carbon dioxide pipeline challenged local regulations of carbon dioxide pipelines passed by
Bremer County in lowa. The developer alleged that the County’s regulations were similar and in
some instances identical to regulations that the Southern District of lowa had ruled in two cases
were preempted under federal and state law. The complaint also cited Eighth Circuit Court of
Appeals and lowa Supreme Court precedents. The developer asked the court to declare that the
federal Pipeline Safety Act and Iowa state law preempted the local regulations and to enjoin the
local regulations’ enforcement or implementation. Summit Carbon Solutions, LLC v. Bremer
County, No. 2:24-cv-1036 (N.D. Iowa, filed Nov. 13, 2024)

Lawsuit in Massachusetts Federal Court Said Leaking Gas Pipeline System Violated
Federal and State Laws

Conservation Law Foundation, two other organizations, and individual plaintiffs filed a lawsuit
in federal district court in the District of Massachusetts against National Grid USA and two
related entities alleging that their pipeline system “leaks methane chronically and persistently”
and harmed communities in the City of Chelsea and the City of Boston. The complaint alleged
that the harms of gas leaks included risks of explosions and fires and poisoning of trees leading
to exacerbation of the heat island effect and heat-related illnesses. The plaintiffs also alleged that
methane was a potent greenhouse gas that was responsible for about 30% of the rise in global
temperatures since the Industrial Revolution. The plaintiffs asserted that defendants violated the
Resource Conservation and Recovery Act, the Pipeline Safety Act, the Massachusetts Public
Shade Tree Law, and the Massachusetts Environmental Citizen Suit Statute, and also sought to
hold the defendants liable for negligence and creation of public nuisances (damage and death of
public shade trees and imminent explosion and fire risks). The plaintiffs sought damages,
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injunctive relief, declaratory relief, civil penalties, and reasonable litigation costs. Conservation
Law Foundation, Inc. v. National Grid USA, No. 1:24-cv-12830 (D. Mass., filed Nov. 12, 2024)

Conservation Groups Said Fish and Wildlife Service Failed to Make Timely Findings on
Listings of Cactus and Freshwater Fish

Center for Biological Diversity and WildEarth Guardians filed a lawsuit in the federal district
court for the District of Arizona challenging the U.S. Fish and Wildlife Service’s alleged failure
to issue timely 12-month findings on petitions to list the Clover’s cactus and the Rio Grande
shiner under the Endangered Species Act. The petitions were filed in 2020. The complaint
alleged that the Clover’s cactus (a flowering succulent found only in three counties in New
Mexico) was threatened by oil and gas exploration and development and also by the effects of
climate change and illegal cactus collecting. The complaint alleged that the Rio Grande shiner (a
small freshwater fish endemic to the Rio Grande basin) faced threats from the decline of the
health of the Rio Grande and Pecos River systems, as well as from drought, which was
increasing due to climate change. Center for Biological Diversity v. U.S. Fish & Wildlife Service,
No. 4:24-cv-00534 (D. Ariz., filed Oct. 31, 2024)

CEQA Challenge to Data Center/Warehouse Project Alleged Failure to Address Climate
Change Impacts

Center for Biological Diversity (CBD) filed a California Environmental Quality Act (CEQA)
challenge to the City of Pittsburg’s approval of development plan for a 76.38-acre site. The
three-phase project would include a data center and two warehouses. CBD alleged that the
environmental impact report (EIR) failed to disclose or adequately analyze impacts, including
greenhouse gas emissions, and to identify and adopt feasible mitigation measures and to consider
reasonable alternatives. Regarding greenhouse gas emissions, CBD alleged that the EIR failed to
include and fully analyze all of the project’s greenhouse gas emissions and to incorporate all
feasible mitigation and avoidance measures, and also used an inappropriate significance
threshold. Other alleged climate change-related deficiencies included failure to consider climate
change impacts on water supply. Center for Biological Diversity v. City of Pittsburg, No. _(Cal.
Super. Ct., filed Dec. 2, 2024)

Lawsuit Challenged CEQA Review for Carbon Capture and Storage Project

A lawsuit filed in California Superior Court challenged the decision by the Kern County Board
of Supervisors to approve TerraVault I, a carbon capture and storage (CCS) project that proposes
“to capture millions of tons of carbon dioxide ... over 26 years for storage underneath the 110-
year-old Elk Hills oil field.” The petitioners alleged that “[b]y extending the life of the Elk Hills
oil field years longer than necessary and incentivizing a massive build-out of new industrial
facilities in the County, TerraVault I flies in the face of the core purpose and objective of CCS
projects—to meaningfully reduce greenhouse gas emissions from industrial activity like fossil
fuel development in order to reverse the climate crisis.” The petition alleged that the final
environmental impact report prepared under the California Environmental Quality Act (CEQA)
failed to adequately analyze and mitigate the project’s significant and unavoidable impacts,
including greenhouse gas emissions and energy use, or to analyze reasonable alternatives. The
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petitioners contended that the County failed to analyze the project’s potential carbon sources as
part of the project’s impacts, and also that the County’s analysis revealed that the project could
not ensure permanent underground storage of carbon dioxide in perpetuity. Committee for a
Better Shafter v. County of Kern, No. BCV-24-104003 (Cal. Super. Ct., filed Nov. 20, 2024)

Lawsuit Said Beverage Companies Created Plastic Pollution Nuisance and Misrepresented
Single-Use Plastic’s Recyclability and Environmental Impacts

Los Angeles County Counsel Dawyn R. Harrison filed an action against PepsiCo, Inc., The
Coca-Cola Company, and companies that manufactured and distributed Pepsi and Coca-Cola
beverages. The suit alleged, on behalf of the People of the State of California, that the defendants
generated harmful plastic pollution and waste that created a nuisance. The People also asserted
that the defendants violated the California Unfair Competition Law by making deceptive
representations regarding single-use plastic and chemical recycling, by failing to disclose the
presence of microplastics in their products and the risks of microplastics, and by creating a
public nuisance. In addition, the complaint asserted a violation of the California False
Advertising Law. The suit seeks declaratory and injunctive relief, abatement of the public
nuisance, restitution, civil penalties, and attorneys’ fees and costs. Plastic pollution harms alleged
in the complaint including climate change-related harms, including that plastic pollution
diminishes the capacity of ecosystems to adapt to climate change and that some plastic resins
release greenhouse gases as they break down in the environment. In addition, the complaint
alleged that recycling was incapable of eliminating plastic production’s impacts, including
greenhouse gas emissions, and that “advanced recycling” has higher greenhouse gas emissions
than traditional, mechanical recycling. People v. PepsiCo, Inc., No. 24STCV28450 (Cal. Super.
Ct., filed Oct. 30, 2024)

November 14, 2024, Update #188
FEATURED CASE

California Trial Court Has Specific Jurisdiction over Fossil Fuel Defendants in Climate
Cases

In nine climate change actions brought by the California Attorney General and eight local
government entities, a California Superior Court denied fossil fuel industry defendants’ motions
to dismiss the cases for lack of personal jurisdiction. The court concluded that the moving
defendants were subject to specific jurisdiction in California because the plaintiffs’ claims arose
out of or related to the companies’ “extensive contacts” with California, which included sale and
promotion of fossil fuel products in California and the defendants’ allegedly deceptive
statements regarding climate change. The court further found that the plaintiffs, which were
“California residents,” alleged that they suffered harms in California as a result of the
defendants’ actions. The court also noted that every other court that had considered personal
jurisdiction in climate change cases against fossil fuel companies had reached the same
conclusion, citing decisions in Colorado, Connecticut, Delaware, Hawaii, and Massachusetts.
The court further found that the defendants “do not present a compelling case” that exercising
specific jurisdiction would be unfair or unjust. The court stated that the defendants’ arguments
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regarding unfairness created by litigation in multiple jurisdictions across the country “appear[ed]
to conflate personal jurisdiction with subject-matter jurisdiction.” The court also rejected the
argument that it must undertake a “claim-by-claim analysis” of the lawsuits to determine whether
there was specific jurisdiction over each claim. In re Fuel Industry Climate Cases, No. CJC-24-
005310 (Cal. Super. Ct. Oct. 8, 2024)

DECISIONS AND SETTLEMENTS

Supreme Court Declined to Stay EPA Greenhouse Gas Emissions Standards for Power
Plants

The U.S. Supreme Court denied eight emergency applications for immediate stay of the U.S.
Environmental Protection Agency final rule establishing new greenhouse gas emissions
standards and guidelines for new and existing fossil fuel-fired electric generating units. Justice
Thomas would have granted the stay. Justice Alito did not participate in the consideration or
decision of the applications. Justice Kavanaugh, joined by Justice Gorsuch, wrote a statement
indicating that in his view, “the applicants have shown a strong likelihood of success on the
merits as to at least some of their challenges” but that they were unlikely to suffer irreparable
harm before the D.C. Circuit decided the merits because compliance work was not required until
June 2025. West Virginia v. EPA, Nos. 24A95, 24A96, 24A97, 24A98, 24A105, 24A106,
24A116,24A117 (U.S. Oct. 16, 2024)

Hawai‘i Supreme Court Held that Greenhouse Gas Emissions Fell Within Insurance
Policies’ Pollution Exclusions

In a fossil fuel company’s lawsuit seeking to compel two insurers to defend and indemnify it in
climate change lawsuits brought by the City and County of Honolulu and the County of Maui,
the Hawai‘i Supreme Court ruled that greenhouse gases were “pollutants” under the insurance
policies’ pollution exclusion clauses. The court concluded that “[t]he exclusion bars coverage for
emitting (or misleading the public about emitting) GHGs.” The court also held that an “accident”
would include an insured’s reckless conduct. The Hawai‘i Supreme Court made these rulings in
response to the certification of questions by the federal district court for the District of Hawai‘i.
Aloha Petroleum, Ltd. v. National Union Fire Insurance Co. of Pittsburgh, No. SCCQ-23-
0000515 (Haw. Oct. 7, 2024)

Maryland Federal Court Allowed Biological Opinion for Gulf of Mexico Oil and Gas
Activities to Stay in Effect Until May 2025

The federal district court for the District of Maryland extended the effective date of its August
2024 vacatur of the biological opinion for federally regulated oil and gas program activities in
the Gulf of Mexico from December 20, 2024 to May 21, 2025. American Petroleum Institute and
other intervenor-defendants had filed an emergency motion either to alter or amend the court’s
August 2024 judgment or for a stay pending appeal. They argued that vacatur would have
“disastrous consequences,” including serious curtailment or halting of Gulf of Mexico oil and
gas production as well as prevention of activities that ensure safety and protect the environment.
The National Marine Fisheries Service also filed a motion to alter or amend the judgment, telling
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the court that it would not be able to complete its ongoing consultation under the Endangered
Species Act by December 20, 2024 and that vacatur of the biological opinion on that date “will
result in substantial disruption to ongoing permitted activities across the Gulf of Mexico with
potential knock-on effects to domestic energy production and species conservation.” The
defendants must provide status reports every 60 days. Sierra Club v. National Marine Fisheries
Service, No. 8:20-cv-03060 (D. Md. Oct. 21, 2024)

Federal Court Said SEC Properly Withheld Certain Information Related to Climate
Change Rulemaking

The federal district court for the District of Columbia upheld the Securities and Exchange
Commission’s (SEC’s) determinations that certain information was exempt from disclosure in
response to a Freedom of Information Act (FOIA) request seeking records related to the SEC’s
conversations and correspondence with two outside parties in connection with its climate change
disclosure rulemaking. The FOIA request sought communications between SEC Senior Counsel
for Climate and ESG and a climate management and accounting platform company and a
sustainability consultancy firm. The court found that the SEC showed that certain records were
exempt under FOIA Exemption 4 for “trade secrets and commercial or financial information
obtained from a person” that is “privileged or confidential.” The court also found that the SEC
justified the withholding of other materials under Exemption 5 through the deliberative process
privilege. The court concluded that the deliberations in the withheld materials were predecisional
because they occurred before the SEC issued proposed rules in March and May 2022 and that it
was clear that the withheld information was “part of the agency give-and-take by which the
agency decisions regarding the proposed rules were made.” For both sets of withheld documents,
the court found that the SEC sufficiently explained how disclosure would result in foreseeable
harm. Energy Policy Advocates v. Securities & Exchange Commission, No. 23-cv-507 (D.D.C.
Oct. 17, 2024)

Colorado Federal Court Said Corps of Engineers Failed to Consider Climate Change
Impact on Precipitation When It Issued Permit for Dam Expansion Project

The federal district court for the District of Colorado ruled that the U.S. Army Corps of
Engineers violated the Clean Water Act and the National Environmental Policy Act (NEPA)
when the Corps issued a dredge-and-fill permit to the Denver municipal water entity for
expansion of the Gross Dam and Reservoir. The court found that the Corps did not demonstrate
that the project was the “least environmentally damaging practicable alternative” (LEDPA),
including because the Corps ignored foreseeable effects of climate change on precipitation. The
court wrote that “despite acknowledging that future climate conditions might neuter the Gross
Dam’s value as a water storage solution, the Corps expressly declined to attempt to quantify the
impacts of climate change—or even provide an educated guess, for purposes of discussion”—
which the court said “proves fatal” to the LEDPA finding because “if the Gross Reservoir has no
extra water to impound, or that water is lost to the sun or flora, the Proposed Action cannot
possibly be practicable in a logistical sense.” Under NEPA, the court found that the Corps
improperly merged “two conceptually distinct project purposes” and also failed to take a hard
look at relevant issues, including climate change. The court said the Corps’ “refusal to provide
even an estimate on future hydrology is indefensible, an abject violation of NEPA.” The court
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was not persuaded by the respondents’ contention that uncertainty justified the lack of
consideration to climate impacts on precipitation. The court said that even if NEPA did not
require quantification of such impacts, the Corps was “at least” obligated to “consider whether
the practicability of a given alternative would change if the negative consequences identified in
its qualitative analysis came to pass.” The court rejected a claim that the U.S. Fish and Wildlife
Service violated the Endangered Species Act and deferred a final ruling on a specific remedy
until after submission of further briefing. Save the Colorado v. Semonite, No. 1:18-cv-03258 (D.
Colo. Oct. 16, 2024)

Hilcorp Energy to Pay $9.4 Million Penalty and Accelerate Installation of Pollution Control
Equipment on Tribal Lands in New Mexico

The U.S. Department of Justice, EPA, and the New Mexico Environment Department announced
the lodging of a proposed consent decree to resolve alleged Clean Air Act violations by Hilcorp
Energy Company at its oil and gas production operations in New Mexico. The complaint alleged
that Hilcorp vented excess emissions of more than 500 tons of volatile organic compounds and
more than 1,200 tons of methane when it conducted well completion operations and flowbacks at
at least 145 wells in Rio Arriba County and San Juan County. The agencies said that the
settlement was part of EPA’s Mitigating Climate Change National Enforcement and Compliance
Initiative and that this case was the first to address violations of the Clean Air Act New Source
Performance Standards covering well completions following hydraulic fracturing. The consent
decree requires payment of a $9.4 million civil penalty, with $4.7 million going to the U.S. and
$4.7 million to New Mexico. The consent decree also imposes compliance requirements and the
retaining of an independent third-party verifier to conduct a compliance verification program.
Hilcorp also must implement an Environmental Mitigation Project that involves replacement of
old process control equipment at facilities on Tribal lands on a faster timeline than would be
required under federal regulations. Hilcorp also must fulfill reporting requirements. United States
v. Hilcorp Energy Co., No. 1:24-cv-01055 (D.N.M. Oct. 17, 2024)

California Court Found Problems with Climate Analysis for Off-Highway Vehicle
Networks in Western Mojave Desert

The federal district court for the Northern District of California ruled that the U.S. Bureau of Land
Management’s (BLM’s) approval of land management plans designating route networks for oft-
highway vehicles (OHVs) in the Western Mojave Desert did not comply with the Endangered
Species Act, Federal Land Policy and Management Act, and NEPA in some respects. Among the
claims addressed by the court were challenges to the assessment of greenhouse gas emissions in
the final supplemental environmental impact statement. The court rejected a contention that BLM
excluded greenhouse gases from its air quality report, finding that the report did address
greenhouse gases and only excluded greenhouse gases not attributable to the OHV route network.
The court also found that BLM appropriately incorporated climate modeling for a broader area
that included the Western Mojave planning area. The court agreed with the plaintiffs, however,
that BLM failed to analyze greenhouse gas impacts among alternatives. The court also found that
a “no population growth” assumption that impacted the greenhouse gas analysis was unsupported
and arbitrary and capricious. Center for Biological Diversity v. Culver, No. 21-cv-07171 (N.D.
Cal. Oct. 15, 2024)
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Fourth Circuit Declined to Enjoin Development in “Flood-Prone” Area of Charleston

The Fourth Circuit Court of Appeals denied environmental organizations’ motion for an
injunction pending their appeal of a district court’s denial of a preliminary injunction to block a
developer from proceeding with a multi-use project in an area in the City of Charleston and
Berkeley County, South Carolina where plaintiffs alleged coastal flooding was a major problem.
The plaintiffs argued that the district court failed to consider risks from flooding and sea level
rise posed by the development’s placement of “thousands of new homes in a low-lying, flood-
prone area.” South Carolina Coastal Conservation League v. U.S. Army Corps of Engineers, No.
2:22-cv-02727 (D.S.C. Oct. 8, 2024)

California Appellate Court Rejected Challenge to Inclusion of Carbon Credit Program in
EIR for Luxury Development in Undeveloped Area, Found Wildfire Risk Discussion
Inadequate

In environmental organizations’ appeal of a trial court decision rejecting most of their challenges
to Lake County’s environmental review of the Guenoc Valley Mixed-Use Planned Development
Project, the California Court of Appeal found that the County’s final environmental impact
report (final EIR) for the project failed to provide “meaningful information” regarding the
project’s “potential impact of exacerbating wildfire ignitions.” The court described the project as
“a luxury resort consisting of residential estate villas, hotel units, and related infrastructure, on
16,000 acres in an unincorporated and largely undeveloped area.” The appellate court rejected
the organizations’ other arguments, including a challenge to the inclusion of a carbon credit
program to mitigate the project’s greenhouse gas emissions. The organizations—which had
urged the County to “consider the use of a legally adequate carbon offset program”—argued that
the program in the final EIR was ineffective, improperly deferred, and unenforceable. The
appellate court found that the County did not rely on the credit program to eliminate the project’s
impacts, noting that it had been explained that the program “would not avert the project’s
significant and unavoidable impact from GHG emissions,” given the limited supply of carbon
offsets and uncertainty regarding their availability throughout the life of the project. The court
rejected the contention that the California Environmental Quality Act bars consideration of
“potentially beneficial measures that agencies deem too uncertain to be feasible.” The appellate
court also noted that the petitioners had not argued that the credit program would result in
adverse impacts. The court therefore concluded that the addition of the program to the final EIR
would not constitute prejudicial error. People ex rel. Bonta v. County of Lake, No. A165677
(Cal. Ct. App. Oct. 23, 2024).

Wisconsin Appellate Court Rejected Challenge to Authorization for Natural Gas-Fired
Power Plant

The Wisconsin Court of Appeals upheld a Certificate of Public Convenience and Necessity
(CPCN) granted for construction of the Nemadji Trail Energy Center (NTEC), a natural gas-fired
electric generating facility. The court found that the Commission did not err in not assigning a
burden of proof to the applicants or in its understanding that its decision would have to survive
review under a “substantial evidence” standard. The court also found that the Commission
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correctly interpreted the statutory standards that applied to its determinations and that substantial
evidence supported its findings. In addition, the Court of Appeals found that the Commission
reasonably determined under Wisconsin’s Energy Priorities Law that “higher priority” renewable
sources were intermittent and that “lower priority” energy sources such as NTEC were needed
“to complement and sustain” the higher-priority resources. The court also rejected the claim that
the environmental impact statement for the project did not sufficiently address greenhouse gas
emissions, including indirect impacts from hydraulic fracturing. Clean Wisconsin, Inc. v. Public
Service Commission of Wisconsin, Nos. 2022AP1106, 2023AP120 (Wis. Ct. App. Oct. 8, 2024)

New York Court Said Challenge to Congestion Pricing Pause Could Proceed

A New York Supreme Court denied New York State Governor Kathy Hochul and other State
respondents’ motions to dismiss lawsuits challenging the Governor’s decision to pause a
congestion pricing plan for Manhattan’s Central Business District (CBD). The court found that
petitioners who lived in the CBD had standing for their claim under the New York State
Constitution’s Environmental Rights Amendment and that the challenges to Governor Hochul’s
action were ripe, rejecting the respondents’ contention that there had been no final determination.
The court also found that petitioners made “a more than plausible argument” that the New York
State Department of Transportation’s execution of a Tolling Agreement—which was a condition
precedent to implementing the congestion pricing plan—was ministerial, not discretionary.
Riders Alliance v. Hochul, No. 156711/2024 (N.Y. Sup. Ct. Sept. 30, 2024)

NEW CASES, MOTIONS, AND OTHER FILINGS

Organizations Said Environmental Review of License Renewal for Nuclear Plants Violated
NEPA

Beyond Nuclear and Sierra Club filed a petition for review in the D.C. Circuit Court of Appeals
challenging the U.S. Nuclear Regulatory Commission (NRC) final rule and guidance on
“Reviewing Nuclear Power Plant Operating Licenses — Environmental Review.” The
organizations alleged that the rule violated the National Environmental Policy Act and
Administrative Procedure Act by making the conclusions of the generic environmental impact
statement (GEIS) for renewal of nuclear power plant licenses binding on NRC license renewal
proceedings. The organizations asserted that the GEIS’s analyses of the environmental impacts
of reactor license renewal were “irrational, unreasonable, incomplete, unsupported, and arbitrary
and capricious.” The organizations’ comments on the draft GEIS contended that the GEIS was
deficient because, among other reasons, it did not consider effects of climate change on accident
risk, “a new and fast-developing issue.” Beyond Nuclear, Inc. v. U.S. Nuclear Regulatory
Commission, No. 24-1318 (D.C. Cir., filed Oct. 7, 2024)

Multnomah County Added Gas Company and Alleged Front Group as Defendants in
Climate Suit

Multnomah County filed an amended complaint in its climate change suit against fossil fuel

companies and other defendants. The County added two new defendants: (1) Northwest Natural
Gas Company, “the largest provider of gas to Western Oregon and Southwest Washington,” and
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(2) Oregon Institute of Science and Medicine, which the amended complaint alleged was a front
group “engaged in a climate deception/misinformation campaign in Oregon to continue to further
the business objectives of its carbon polluting funders.” County of Multnomah v. Exxon Mobil
Corp., No. 23CV25164 (Or. Cir. Ct. Oct. 7, 2024)

States Challenged Federal Energy Conservation Standards for Consumer Cooking
Products

Mississippi and six other states filed a petition for review in the Fifth Circuit Court of Appeals
challenging the U.S. Department of Energy’s “Energy Conservation Standards for Consumer
Conventional Cooking Products.” The petition did not set forth the states’ arguments, but part of
DOE’s evaluation of the standards included consideration of their climate change benefits.
Mississippi v. U.S. Department of Energy, No. 24-60529 (5th Cir., filed Oct. 14, 2024)

Challenge to Maryland Offshore Wind Project Alleged Failure to Consider Climate
Impacts

Plaintiffs filed a lawsuit challenging federal approvals for the Construction and Operations Plan
for the Maryland Offshore Wind Project. The plaintiffs included 