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In a precedent-setting decision, the New York SPatblic Service Commission unanimously
approved a settlement on Feb. 20, 2014, requirmy Edison to implement state-of-the-art
measures to plan for and protect its electric, gad,steam systems from the effects of climate
change. Although issued in the context of Con Hdssoate case, the commission’s order issued
on Feb. 21, 2014, explicitly broadened the swedfsafrder to address resiliency measures for
all utilities in New York Staté.

The process leading up to last week’s order, aeadmvibrk to continue this year, establishes New
York State as a leader in climate change adaptataeoming for utilities. Notably, the PSC
decision ordered the continuation of the Storm ldantgy and Resiliency Collaborative, which
was created by the rate case parties to develavative resiliency measures and to address
how storm hardening funds should be invested. Bilalmrative took place simultaneously with
the rate case proceeding, and will continue thratgbast the end of 2014.

Background

In January 2013, Con Edison filed a petition foampes to its electric, gas, and steam rates for
New York City and Westchester County. In that patit Con Edison sought to increase its
electric service rates by over $400 million, wittddional increases in gas and steam rates. Con
Ed also requested $1 billion in funds for “potehsitorm hardening structural improvements
over the next four years...to reduce the size andesobservice outages from major storms, as
well as to improve responsiveness and expeditesttwvery process to better serve our
customers.*®

Hitting the New York region on Oct. 29, 2012, Sigterm Sandy was the most destructive storm
to strike the region, causing more than one miltectric customers to lose power, and
resulting in the death of 43 New Yorkers. Beyond®a however, five of the top 10 storms with
the most Con Edison customer outages have occuri@ty the last three years, 60 percent of
tornado activity in New York City has occurred dgithe last six years, and the summer of
2013 was distinguished by an unusually long heaew®bserved mean temperatures in New
York City have increased almost a half degree dhnsimce 1900, precipitation has increased
approximately 0.7 inches per decade, and sealisechas averaged 1.2 inches per decdde.
short, historical conditions no longer serve asasonable baseline to plan for future
infrastructure investments.
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Rate Case Proceeding

After a failed attempt to settle the proceedindune of 2013, evidentiary hearings were held in
July and August, where 167 sets of testimony wiad,fnearly 1,000 exhibits were accepted
into evidence, and 2,420 pages of testimony trgptsawvere recorded. Parties to the proceeding
included consumer protection advocates, othetiasland electric generators, large energy
users, New York City, Westchester County, the SAdterney General, various public agencies
and elected officials, environmental NGOs and acadeenters, and the labor union
representing Con Edison workers.

In the rate case, the coalition of NGOs and acaclemnters’ the Attorney General, and New
York City presented scientific and engineeringitashy on climate change and resiliency,
including testimony from leading climate scientisfBhrough this testimony, the discussion was
broadened from “storm hardening” based on histbviesther conditions to a more
comprehensive discussion of the risks posed bydutlimate change, and innovative ways to
promote resiliency over the life of the infrastiuet.

Resiliency Collaborative

In tandem with the formal rate case proceedingrallel “collaborative track” was established
under the supervision of Administrative Law JuddgalBor Stein regarding storm hardening and
resiliency. The collaborative working groups addesk (1) storm hardening design standards,

(2) alternative resiliency strategies, (3) natgas system resiliency, and (4) risk assessment/cost
benefit analysis.

Through the design standard working group, Condtdand the parties agreed on an interim
minimum design standard of the latest FEMA 100-ykerdplain elevation plus three feet of
freeboard to protect critical infrastructure froature floods. This “FEMA plus 3” standard will
be reviewed to see if higher levels of protectiomaarranted. We note that other New York
infrastructure agencies actually are requiring nsbr@gent standards. For instance, projects
receiving federal Storm Mitigation Loan Programdsrunder the New York Clean Water State
Revolving Fund must build critical equipment to thighest of the following elevations: (1) best
available 100-year floodplain level plus 5 fee); &ndy high water plus 4 feet; or (3) the 500-
year floodplain level. Even critical equipment eaposed to sea level rise must build to the
highest of (1) 100-year floodplain level plus 3} &ndy high water plus 2; or (3) 500-year
floodplain.®

Settlement and Order

In October, after the completion of testimony aneéfing, settlement discussions were re-
initiated. The parties were able to negotiate Heseent, and a “Joint Proposal” memorializing
the terms of that settlement, which was filed wite commission on New Year’'s Eve. Twelve of
the 20 active rate case parties signed the joopgsal, and only two parties opposed fthe

Joint Proposal, with minor modification, formed thasis for the commission’s Feb. 21 order.

The order adopted the Joint Proposal’s recommertétat a second phase of the collaborative
should continue.

Among the specific recommendations and requiremémtsorder confirms Con Edison’s
commitment to conduct a Climate Change Vulnerab8itudy this year, which will provide
important guidance on how the utility can best pregdor rising sea levels, more intense storms,
heat waves, and other potential effects of a cimgngimate. The scope of the Climate Change
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Vulnerability Study is found in Con Edison’s “Stotdardening and Resiliency Collaborative
Report.”®

Con Edison must also file an implementation plarthoee kinds of alternative resiliency
strategies, including a pilot study of voluntargidential “time-of-use” rates to promote electric
vehicle use, and a major alternative solution dad growth and reliability in the Brownsuville
section of Brooklyn, which will include distributedsources instead of traditional infrastructure.

The “alternative resiliency strategies” working gpas tasked with identifying alternative
response strategies designed to make the grid efiiceent and resilient, and the work of that
group will continue. Such alternative strategiedude critical peak pricing to reduce load
during heat events, rate options to encourage ssharging of electric vehicles, and high-
efficiency cogeneration and microgrids, which colbddplaced to reduce system load, isolate
outages, and provide refuges of power “islandsirdustorms.

Although not specifically a “resiliency” strategie order also requires Con Ed to accelerate its
identification and replacement of leaky natural gges, which contribute methane to the
atmosphere—a potent greenhouse gas. The commissied that “resilience efforts must be
accompanied by a continued commitment to redudsocaemissions in order to mitigate long-
term risks that will continue to challenge our ailapcapabilities.”

The order also directs Con Edison and the collalweravorking groups to develop and apply
risk assessment and cost-benefit models. The evsfib model would go beyond the typical
utility capital expenditure analysis, and wouldlute alternative resiliency measures, such as
microgrids:

The risks and probabilities of future climate egetiie expected useful life of assets, the impact
of outages of varying duration on affected cust@nand the potential risk to critical facilities,
among other societal cost factors, should be censitj and should be monetized to the extent
that reasonable values can be established antewvdf practical relevance. This approach
should harmonize the comparison of traditionaitytdystem and alternative solutions and
investments®

Developing such a cost-benefit model will be comid in a general proceeding concerning
utilities statewide'*

Although the commission’s order approves approxahysbl billion in storm hardening and
resiliency measures, customer rates should rensaenéally flat over the course of the rate
plans.

Statewide Reach
Perhaps most significantly, the order also addeestdeer New York State utilities and states:

We also observe that the considerations addreasée iCollaborative are specific to Con
Edison, yet they have important implications fag tegulatory regime in New York. The
obligation to address these considerations shaulgdtdadened to include all utilities. The State’s
utilities should familiarize themselves with scistg’ projections for local climate change
impacts on each service territory. These will diftgher coastal and estuarine utilities also face
sea level rise and storm surges, while all theeStattilities face challenges such as Hurricane
Irene and Tropical Storm Lee, Nor'easters, floe#vere winds, increasing ambient heat, and
extreme heat events. We expect the utilities t@glbnthe most current data to evaluate the
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climate impacts anticipated in their regions over mext years and decades, and to integrate
these considerations into their system planningcamgtruction forecasts and budgéts.

The overall approach required in this case is antbagnost comprehensive nationwide.
Other Developments

Although the New York State Public Service Comnae& order in the Con Ed proceeding
marks the most explicit and comprehensive actiomaking utilities more resilient to climate
change, Con Ed is not the only utility in the regmanning for climate change. For instance, the
governor recently announced a commitment of $1libbiin federal recovery funds to make
Long Island’s grid more resilient, including elewat substations, sectionalizing switches, and
placing certain lines undergrountiin New Jersey, PSE&G has petitioned the stateBofar
Public Utilities for a 10-year, $3.9 billion prognato harden its systeffi.

Christine A. Fazio is a partner and codirector of the environmental practice group at Carter
Ledyard & Milburn. Ethan |. Strell is an associate director and Fellow at the Columbia Center
for Climate Change Law. He was one of the attor neys representing the center in the rate case
discussed in this article.
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